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To Pay $20,000 Unnecessary Income Tax 


liscovered that he will have to pay 
$20,000 more it e tax for 1924 than he would have 
had to Pay if, in organizing a corporation last summer 
to exploit one of his inventions, th e application of the 


A man rece 





Another man recently discovered that his 1924 tax 
is going to be $2,000 higher than it would have been 
if his lawyer, in advising him regarding the sale of 
a piece of property during October, had also advised 


Revenue Act of 1924 to the results of the transaction him as to provisions of the Federal Revenue Law 
had Soon considered anda slight change made in intended to benefit the taxpayer in just such trans- 
the plan of org anization actions. 
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wants t sible for such losses? The Corporation Trust Company’s Federal client’s business or investment transaction. 
The s i substance of it all is that Tax Service is the one sure way of having Send the coupon today for further infor- 
the Fede Law is a law which affects ALL official information concerning the mation. 
every mn involving loss or gain Federal Income Tax, Estate Taxes, Gift 

and a t give advice on any Tax, Excess Profits Tax, Capital Stock 
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The Association’s Double Loss 


NNOUNCEMENT of the death of W. Thomas 

Kemp, of Baltimore, former Secretary of the Asso- 
ciation, and of Judge Everett P. Wheeler of New York, 
for over forty years one of the Association’s most 
active and prominent members, will cause widespread 
sorrow among our membership. But only those who 
knew and were associated with them intimately can 


have an adequate idea of the extent of their loyal 
service to the profession and, in consequence, of the 
loss which it sustains. 

Assistant Secretary from 1910 to 1919, in- 
the incumbency of the late Secretary 
George Whitelock, and as Secretary from 1920 until 
ill health compelled him to relinquish the task in 1924, 
Mr. Kemp proved himself possessed of all the qualities 
required for the successful discharge of the duties of 
that important position. Ability, dignity, courtesy, ex- 
personal charm, a transparent honesty 


greatness of the 
As 


clusive, during 


ecutive capacity 
of thought and purpose, a clear and unflinching sense 
were qualities which those who knew 
The 
ficial associates was as unbounded as 
his zeal and devotion to the welfare of the organization 
When he announced to the Executive Committee meet- 
ing at Philadelphia in January, 1924, that his health 
would no longer allow him to remain in the position, 
the committee was loth to accept his resignation, and 
his repeated assurance that the course 


of honor—thes¢ 
him even slightly instinctively recognized in him. 


confidence of his « 


only did so on 
was necessary 
title at least until the next annual meeting, and to this 
last service to the Association was to 
he early summer of last year to confer 


he agreed. His 
go to London in t 
with the British committee on arrangements for the 
reception and entertainment of the American Bar. 

The tragedy of death is deepened when it comes to 


one in the prime of life, as years are counted. Mr. 





Kemp was born in 1877, and was therefore only iorty 
eight years of age when he died. Of his career we have 
space here for only a few brief notes. He received 
his collegiate education at St. John’s College, Md., and 
Columbia University. He received his M. A. in Polit- 
ical Science at the latter institution in 1899 and his 
LL.B. in 1900. In this year he began the practice at 
Baltimore in association with the late George White- 
lock. Later he became a member of the firm of Keech, 
Deming, Kemp and Carman in that city. In 1904 he 
married Elsie C. Melvin of Annapolis. He was chair- 
man of the State Conservation Commission of Mary- 
land, 1916-20; president Eastern Shore Society, 1919; 
president Roland Park Civic League, 1921; one of the 
Board of Governors of St. John’s College and member 
of the Maryland Historical Society. Mr. Kemp was 
also a member of the Episcopal Church and of the 
Masonic fraternity. His death occurred in Baltimore 
on the afternoon of Feb. 6 and the funeral services took 
place on Feb. 8. 

On receipt of the news of his death, President 
Hughes of the Association appointed the following com- 
mittee to attend the services: Francis Rawle, Frederick 
E. Wadhams, John Hinkley, George Weems Williams, 
Charles Henry Butler, Edgar T. Fell and William Cole- 
man. 

Judge Wheeler’s membership in the American Bar 
Association dates practically from the beginning of the 
organization. And his activity for the advancement 
of the purposes for which it was formed continued until 
the day of his death at the advanced age of eighty-five. 
As chairman of the Committee on Jurisprudence and 
Law Reform he was engaged during the last two months 
in marshaling all the influence of the Bar behind the 
legislative measures which the Association has recom- 
mended time and again to congress. Death found the 
old warrior in harness, still indomitably striving to do 
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the work that he felt sho be done, and one feels 
that it was of such a spirit as his that the poet w rote: 
“T should hate that death bandag: 
and bade me creep past.” Typical of the will to work 
that moved him to the last was his active recent opposi 
tion on constitutional and other grounds, to the adoj 
tion of the proposed “Child Labor \mendment 
Judge Wheeler was born in New York on March 
10, 1840. He attended the College of the City of New 
York, receiving his A. B. in 1856 and A. M. in 1857 
from that institution. He completed his law studies at 
Harvard University (A. B. 1859) and thereafter en 
tered the practice. He was a member of the Board of 
Education of New York City, 1877-79; chairman New 
York City Civil Service Commission, 1883-9 and 
1895-7; president Reform Club, 1889-90, Church Club, 
1891-2; chairman Committee on International Law 
American Bar Association, 1896-97; chairman of the 
Committee on Law Reform of the Association, 1908 21 
chairman of the Law Committee of the National Civil 
Service League, 1914-19; president New York Ci vil 
| 
l 





eyes and forbore 





f 


( 


Service Reform Association, 1914-18. He also ser 


as chairman of the executive committee of the Nations 
Constitutional League. He was three times deputy to 
the Episcopal General Convention, 1907-10-13, and 
president of the Intercollegiate Branch of the Y. M. 
C. A., 1912-19. Judge Wheeler was also the author of 
the following books: Wages and the Tariff, 1888; 
Modern Law of Carriers, 1890; Real Bimetalism, 1895; 
The Harter Act, 1899; The Knowledge of Faith, 1904; 
Daniel Webster, Expounder of the Constitution, 1905; 
Sixty Years of American Life, 1916; A Lawyer’s Study 
of the Bible, 1919. 

Judge Wheeler died on Sunday, Feb. 8, and the 
funeral services were held on Feb. 11 President 
Hughes appointed the following committee to attend the 
ceremonies: Alton B. Parker, John W. Davis, Charles 
S. Whitman, Frederick E. Wadhams, George W. Wick 
ersham, William D. Guthrie, William L. Ransom, 
Charles C. Burlingham, Charles A. Boston and William 
C. Coleman 


American Citizenship Committee's Work 
Sareny, AN JOSIAH MARVEL of the Associa 


tion’s Committee on American Citizenship is push 
ing this important work. Committees are being ap 
pointed in the various states and suggestions are being 
made as to the best methods of procedure. According 
to Mr. Marvel’s letter to the California committee, of 
which Hon. George H. Noble of Stockton is chairman 
—which is no doubt typical of communications to othe 
states—the state committee is to see that citizenship 
committees are organized by each local Bar Association 
to carry on the work locally ; that the local committees 
induce the high schools in their locality to arrange a 
prize essay contest upon some phase of the Constitu 
tion to be suggested by the state committee, and that the 
local associations furnish speakers to discuss the tend 
ency to over-centralization before churches, schools and 
civic societies. The state committee should also or 
ganize a prize essay contest among the winners of 
the local contests, awarding suitable prizes, certifi 
cates or medals. 

The state committee is admonished by Mr. Marvel 
to take an interest in the teaching of the Constitution in 
the schools. In commenting upon the need of this sort 
of work by Bar Associations and lawyers, Mr. Marvel 





says: “Without regard to partisanship it learly see1 
by all right-thinking Americans that our government 
is drifting to a centralized power. Without due regard 


to the merits that arise out of local self-government 
and the responsibility and individual interest that gi 


with the same, it would appear that we are losing the 








character of government that has made the character of 
the American people, and we are drifting 1 
cracy with a rapidity that bodes evil for re of 
the children to whom we will hand over the govern 
ment within a very few years.” 
Selecting Candidates for Judicial Office 

N New York City May 23, 1924, there was held a 
l conference of twelve local bar associations for the 

irpose of considering methods of selecting candidates 
for cudicial office. A-resolution was adopted for the 


appointment of a committee consisting of one member 
from each constituent association, to consider the sul 
ect further and make recommendations. The commit 
tee’s report, signed by Henry W. Jessup, chairman 
was made public Dec. 20, 1924. It reveals, as is natural, 
certain differences of opinion, but an agreement wa 


reached as to three major propositions e report 
declares, first, “that, in order to ensur ly the 
highest efficiency in the administration of justice, re 
gardless of local or temporary conditions, the appoint 
ive system is the ideal system, and the Bar of New York 


should strive to secure in due time such change in our 
organic law as will achieve such ideal.” It next urges, 


that so long as the judges of the state « tinue to be 
elective Foe than appointive officers, their election 
should take place at a different time from general or 


local elections In the third place, it urges “that the 
Bar of any given judicial district, if and when duly 
integrated and so representative of the whole body of 
lawyers in that district, be empowered by appropriate 
legislation to nominate as if it were any recognized 
political party ; 


Committee Invites Suggestions from Members 


HE special committee on Supplements to the Canon 
Tes Professional E thics, recently appointed by Presi 
dent Hughes, held a meeting at Atlanta durin 
meeting of the Association’s executive committee in 
that city. The chairman, Mr. Charles A. Boston. of 
New York, was there authorized to invite suggestions 
from members respecting the performance of its duties 
he name of the committee sufficiently indicates its 


purpose. Mr. Boston’s address is 24 Broad St., New 
York City, and he would be glad to hear from thos« 
who think the canons should be suppler 1 in any 
particular respect "The other aad ers this new 
but highly important committee will be found under 
the head of “Special Committees for 1925,” in the 1 


part of this issue 


WHERE HE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re 
corder, 77 Sutter St. 
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How Linc lebt 
Murdet in Illinois—The 
\ddressing Jury As 
By WILLIAM 
fj é , 
RIN ¢ t century 
D onal 9 S River, 20 
miles S| 9 flourished 
he + 1] { ettl | 
unt I S ith a 
erist-n , t é ind a 
pulat 
O ¢ 1831 1 tall, 
irtl to New 
Salem. He tow linen 
panta the legs 
held up by o1 r—t t or vest—a calico 
snirt, ¢ ( i battered, 
low-cre iuntily 
on the back He w homeless, penni 
ess and a st { appeared neither forlorn 
nor ¢ ( 
It y ( itered 
th the g Che clerk’s 
iSSIS t Vv tute nee led. As 
penman I ent amongst 
the me the loungers 
could qualify 1 the clerk finally asked the young 
stranger if he vrit He replied with a droll 
smile that ( ake a ft ra if tracks” and, 
after satistact monstration, entered at once 
upon his of Tr) ‘ } Salem’s first 
introduction t Lit 
During t lays of Li In’s life in the 
village and lat en debt, disappointment and 
crushing I e, there was one latch-string 
that always hu the outsi for him. It was 
at the hu lack Armstrong and his 
thrifty, big-he fe fannah, who lived about 
four mile : em, “Abe” was 
one ¢ T lal I a VaTl lee me always 
waite buckskins as 
pay for | first f surveying, it was Hannah 
As she rds fo1 f relating, “ ‘Abe’ 
ld { ise and drink milk, eat mush, 
cornbre ren candy and 
rock the i etl is to eat.” 
Occas ld drop in 
for a é t tly his stay 
< ré lle, Su ey 
ine in belongings 
had be y y a shiftless 
vartne n remained 
t ot nes tort 
¢ \i § 
Final é S ess rewarded 
t les 1! £ £ t L coin was 
elected to t é Springfield and 
began tl e ve passed 
*A by Hought 


LINCOLN’S DEFENSE OF DUFF ARMSTRONG 


Gratitude to the Humble Benefactors of His Early Days—A 
Over-Zealous Witness and the Almanac—Picture 


Drawn by Member of That Body 


H. TowNseEND 


gton, Ky., Bar 


Duff 


roc ked, 
‘ 


swittly William Armstrong, the little boy 
Lincoln had into a sturdy 
young man, kind-heated and generous, but inclined 
to the society of reckless companions, whose chief 


diversions were 


grew strong, 


running horses on the public high- 
drinking whiskey and fighting. 

Then on Saturday night, August 29, the 
shadow ot tragedy fell across the threshold of the 
(Armstrong home. A camp-meeting was in progress 
at the Salt Creek camp-ground near by. Duff, as he 
was popularly called, and his friends had arrived 
early for the night services and young Armstrong, 
having partaken too freely of the bottle, had fallen 
asleep on a bench near the outskirts of the meeting 
Later in the evening, one James P. Metz 
ker, a farmer from over about Petersburg, rode up 
and he also was “in his cups.” Noticing the quiet 
hgure on the bench and being in a jocular mood, 
Metzker went up and, grabbing the leg of the sleep 
ing man, dragged him to the ground. Young Arm- 
strong, partially drunk, half asleep and thoroughly 
angered, jumped to his feet, and, although scarce 
half Metzker’s size, attacked him fiercely. After 
the exchange of a few blows, the combatants were 
separated, but Metzker immediately became in- 
volved in an encounter with a man by the name ot 
J. H. Norris. Along about the time preaching was 
over, peace was restored and Armstrong, Metzker 
and Norris shook hands and had a drink together. 
Then Metzker mounted his horse and started home 
ward 

Three days thereafter, on ‘er Ist, 
Metzker died. Two large bruises, or ‘ye back 
of his head and the other over the rigac eye, were 
thought to have caused his death. Armstrong and 
Norris were arrested and charged with Metzker’s 
murder. Feeling ran high against the two boys 
and, the Mason county jail being insecure, the 
prisoners were moved across the Illinois River and 
placed in the Fulton county jail at Lewiston. The 
arrest of their son was a tremendous blow to Jack 
and Hannah, upon whom the years already bore 
heavily. The old man, who for some time had been 
in ill health, was unable to stand the shock, but as 
he lay on his death-bed he admonished his wife to 
take the last cent of their meagre savings and de 
fend Duff. 

It was just about this time that Lincoln heard 
of old Hannah’s trouble. The years, since he had 
left New Salem, had been busy, fruitful ones for 
him. He had married the brilliant Mary Todd, of 
Lexington, Ky.; had been in Congress; was now 
one of the ablest lawyers and foremost citizens in 
Illinois. Much water had gone over the Rutledge 
dam at New Salem since that election day—the 
village itself had wholly disappeared and the site 
green, cow pasture—but Lincoln had 


wavs, 
1857, 


ground 


Sep 


was now a 
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not forgotten the corn pone he had eaten, nor the 
cradle he had rocked back there. And, as Hannah, 
knowing not which way to turn for assistance, was 
starting out to do her feeble best to save her boy, 
she received the following letter: 
Springfield, Ill. 
September 18, 1857. 
Dear Mrs. Armstrong: 

I have just heard of your deep affliction and the 
arrest of your son for murder. I can hardly believe 
that he can be capable of the crime alleged against him. 
It does not seem possible. I am anxious that he be given 
a fair trial at any rate; and gratitude for your long 
continued kindness to me in adverse circumstances prompts 
me to offer my humble services gratuitously in his behalf. 

It will afford me an opportunity to requite in a small 
degree the favors I received at your hand, and that of 
your lamented husband, when your roof afforded me a 
grateful shelter, without money and without price. 

Yours truly, 
A. LINCOLN. 


Upon the widow’s joyful acceptance of his 
services, Lincoln began at once to maneuver the 


prosecution into battle on his own ground. At the 
October term of the Mason circuit court, Arm- 


strong and Norris were jointly indicted for wilful 
murder. Thereupon, Armstrong filed his affidavit, 
asking for a change of venue and stating that the 
people of Mason county were so prejudiced against 
nim that he could not get a fair trial in that county. 
After some delay, the change of venue was granted 
and his case transferred to Cass county where, as it 
happened, Lincoln was well known and had many 
friends. 

Norris, represented by other counsel, was tried 
in the Mason circuit court. The proof showed that 
he and Armstrong, acting in concert, had struck 
Metzker the blows which caused his death, but that 
Armstrong was the guiltier of the two. Norris was 
found guilty and sentenced to eight years in the 
penitentiary. 

The case of The People of the State of Illinois 
vs. William Armstrong was set for trial at the May 
term of the Cass circuit court in 1858, which con- 
vened at Beardstown. It came at the most crucial 
period of Lincoln’s life. His great opportunity was 
almost upon him. In a few weeks he was to be 
nominated as the “first and only choice of the Re 
publicans of Illinois for the United States Senate 
as the successor of Stephen A. Douglas”; he was 
then in the midst of preparation for his famous 
debate with Douglas, the wiliest politician and most 
formidable stump speaker in public life. Upon the 
outcome of this contest depended, not only his per- 
sonal fortunes, but the perpetuation of the vital 
principles for which he stood and eventually died. 
Yet without an instant’s hesitation, he pushed all 
these things, which meant so much to him, aside 
and plunged into the vigorous defense of his bene- 
factor’s boy. 

Lincoln had carefully examined the record of 
the testimony presented in the trial of Norris and, 
therefore, knew substantially the evidence against 
his client. A man by the name of Allen claimed 
to have seen Armstrong strike Metzker on the head 
with a sling shot. Neither this nor any other wit- 
ness produced by the State could be contradicted 
by the accused, since the law of Illinois at that time 
did not allow a defendant to testify in his own be- 
half. The mouth of Armstrong was closed and this 
fact alone made his predicament very grave. Yet, 
Lincoln, after some investigation, the nature of 









which he kept to himself, did not seem much dis- 
turbed over the existence of the eye witness to his 
client’s guilt. 

The May term of the Cass circuit court con- 
vened on Monday, May 3, 1858. Mr. Lincoln ar- 
rived in Beardstown on the 6th, and on Friday 
morning, the 7th, the trial began. It was a warm, 
sultry day and the little brick courthouse was 
crowded to capacity. Eager spectators stood in the 
doors and down the aisles and sat in the open win- 
dows. The prosecution was conducted by Hon. 
Hugh Fullerton, State’s attorney, assisted by spe- 
cial counsel employed by the Metzker family. They 
were prominent and able lawyers and were pre 
pared and confident. Across the table, on the de- 
fendant’s side, sat the accused with the pallor of 
long confinement on his youthful face. Beside him 
was his mother in her threadbare black dress, with 
a toil-worn hand upon his shoulder. Between them 
sat the tall, gaunt, homely Lincoln, watchful and 
calm. 

It was not until the jury had been accepted | 
both sides that the prosecution discovered that tl 
defense had scored its first point. Lincoln had 
succeeded in getting a jury of young men, the aver- 
age age being less than 30 years. ‘The first several 
witnesses introduced by the State were from the 
vicinity of New Salem. Lincoln cross-examined 
them in a kindly and reminiscent manner. He knew 
their parents. They had been his friends of early 
days. His interrogation shrewdly developed these 
facts and these witnesses left the stand without 
having given much damaging evidence against 
Lincoln’s side of the case. 

Finally the witness Allen was called. 
positively and with much display of apparent fair- 
ness that he had seen Armstrong strike Metzker 
with a sling shot. It was moonlight and he saw 
plainly everything that happened. Norris had been 
present, aiding and abetting the assault, but Arm- 
strong was the real murderer. He said he could 
not be mistaken about it. As Allen finished his 
direct examination, the weight of his testimony was 
apparent. It could be felt all over the stuffy room. 
The jurors leaned back in their seats as though the 
case was over. Spectators nodded and told each 
other that the gallows was not far off for Arim- 


y 
ic 


He swore 


strong. With a triumphant air, the State’s attorney 
told defendant’s counsel that he could “take the 
witness.” 

Lincoln began his cross-examination with 
much deliberation. He carried the witness back 
over the whole story. He encouraged him to go 
into detail—the kind of weapon—which hand the 


defendant held it in—the point of contact on Metz 
ker’s head—the kind of color of clothes the parties 
wore—surrounding objects. The witness said it 
was about eleven o’clock at night when the fight 
occurred. He admitted that he was at least 150 
feet away from the combatants. The moon, how 
ever, was shining very bright. It was almost like 
day because, the witness explained, the moon was 
full and at that point in the heavens where the 
sun is at ten o'clock in the morning. He was sure 
about that. 

As Allen finished his emphatic statement as to 
the moon and its position, Lincoln suddenly drew 
from his pocket an almanac for the year 1857, and 
pointing a long forefinger to the date of August 
29th, the night of the murder, asked the witness to 
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Old Court Houss at Beardstown, IIl., in which Lincoln 


Defended Armstrong. 





tell the jury wl phase the moon was in on that 


night and when it set, according to the calendar. 
It was then that the astonished jury was informed 
that the moon instead of being full was barely past 
the first quarter and, instead of being in the position 
of the morning sun, it had practically disappeared 
at eleven o’clock. One could not have seen dis- 
tinctly 50 feet away, much less three times that 


far. The dramatic cross-examination and the con- 
sequent destruction of the State’s star witness 
created a tremendous sensation and it was with 
difficulty that order was restored and the trial pro- 
ceeded. The secution, however, was not to be 
so easily vanquished. A number of witnesses were 


called out, although no other eye witness was pro- 
duced; quite a strong case stood against the de- 
fendant when both sides finally closed and the 
arguments began 

The special counsel for the State led off in a 
bitter arraignment of the defendant. He reviewed 
the details of the “atrocious crime” and denounced 
the defendant 1 his wild companions who had so 
long “terrorized the countryside.” He finished with 


an earnest appeal for the death penalty. As he did 


so, Lincoln slowly arose to address the jury. The 
temperature the court room was sweltering by 
this time, and with the utmost unconcern he re- 
moved his coat and vest and hung them on a nearby 
chair. In an absent-minded way, he brushed the 
thick, rebellious hair from his forehead with the 
palm of his hand and unfastened the collar that 
bound too closely his large Adam’s apple. Then, 
in deliberate, even tones he began the greatest jury 
speech of his life 
He was not a paid attorney in this case, he 
said, glancing at the State’s special counsel and 
with gentle emphasis on the “paid.” The aged 
woman at his side was not indebted to him. On 
the contrary, it was he who owed her and her dead 
husband more than he could ever repay. They had 
terally observed the Scriptural injunction. When 
» was naked, they had clothed him; when he was 
ungry, they had fed him; when he was homeless, 
hey had taken him in. 
' And, today, God had so willed that he should 


ome to Beardstown and plead for the life and 
liberty of him whom he had so often rocked to 





sleep back in the humble cabin on the Sangamen. 
Then, in a little while, he proceeded to discuss the 
evidence in the case. A lawyer, who was present, 
afterwards said: “There were many witnesses and 
each one added one more cord that seemed to bind 
him down, until Mr. Lincoln was something in the 
situation of Gulliver after his first sleep in Lilliput. 
But, when he came to talk to the jury (that was 
always his forte) he resembled Gulliver again. He 
skillfully untied here and there a knot, and loosened 
here and there a peg until, fairly getting warmed 
up, he raised himself in his full power and shook 
the arguments of his opponents from him as if they 
were cobwebs.” 

During the last ten minutes of his speech, 
Lincoln dwelt again upon the personal element in 
the case. He drew a touching picture of the 
desolate cabin which once had sheltered him. His 
old benefactor, Jack Armstrong, was gone. The 
grass was growing green on his grave at the top 
of the hill. Yet, as he slept in peace, poverty stared 
the decrepit widow in the face. Sorrow and mis- 
fortune bowed her down. The fate of him who was 
her only prop in declining years, the jurors held 
in the hollow of their hands. 

As he spoke, one of his home-made knitted 
suspenders slipped from the shoulder, fell unheeded 
to his side and remained there until he closed. Of 
the way he looked as he stood there, Mr. John T. 
Brady, last surviving member of the jury, recently 
said: “In this ‘backwoodsy’ appearance he was 
about as homely and awkward appearing person as 
could be imagined; but all this was forgotten in 
listening to his fiery eloquence, his masterly argu- 
ment, his tender and pathetic pleading for the life 
of the son of his old friend.” As Lincoln sat down, 
many of the jurors were in tears, rough hands in 
the audience wiped misty eyes and, from the depth 
of a huge sun-bonnet, old Hannah wept quietly. 
The State’s attorney then spoke and the case was 
submitted. 

As the iury filed out and the court announced 
a recess pending their deliberations, Lincoln 
reached over and put his arm about the old 
woman’s shoulders. “They'll clear him before dark, 
Hannah,” he whispered encouragingly. But the 
mother was less hopeful. The odds against them 
seemed overwhelming. Unable to sit quietly in 
the court room while the jury was out, she went 
down to Thompson's pasture and sat there under 
the trees—waiting. After what seemed hours to 
her, a messenger came with the news that the 
jury was about to report. 

When Hannah breathlessly reached the court- 
house, Lincoln met her at the door. He was smil- 
ing, but tears were streaming down his furrowed 
cheeks. He pointed towards the west: “It is not 
yet sundown and Duff is free,” he said, as the 
mother fell upon her knees in thanksgiving. 

Long after court had adjourned, Lincoln and 
Hannah and the boy stood together in front of 
the courthouse. Lincoln talked earnestly to young 
Armstrong and emphasized his recent experience 
as a warning and example. He urged him to re- 
member his father and the debt he owed his mother. 
Then they talked a little while of the old days and 
laughed over those trivial things tucked away in 
memory which grow precious with the years. As 
they were about to part, Hannah insisted on payin 
Lincoln a fee for the great service he had rendered. 
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“Why, Hannah, I shall not charge you a cent 
never,” he replied, and then, as he started away, 
he added: “Anything I can do for you, I’ll always 
do willingly and without charge.” 

They separated and the tide of war rolled be- 
tween them. Hannah did not see him again until 
he lay in the State House at Springfield under the 
folds of his country’s flag. But she had good reason 
to know that “Abe” had stood by her to the end. 

In 1863, William Duff Armstrong, who had 
served three years in the Union army, was ill in a 
hospital at Louisville. He lacked a mother’s care 
and old Hannah wanted him home. She appealed 
to the authorities immediately in charge, but failed. 
It seemed a long way from the little cabin, where 
Lincoln had hummed a carefree lullaby to the baby 
while she cooked his supper, to the White House 





and the sad, anxious man with the woes of 
on his shoulders. She doubted if a letter from he 
would even reach him, but at last in desperation 
she wrote, begging that the sick boy be discharge 
Promptly came a telegram in response. It was 
exactly six years to the day since his other message 
had relieved her distress. And when she 

she saw that Lincoln had not forgotten the promise 


he had made as they stood on the steps of the 


pene d 


CURRENT LEGISLATION 


Insurance for the Benefit of * 


By Josern P 
protects the insured 
ywwever, the loss 


NSURANCE primarily 

against loss. In many cases, h¢ 

insured against is suffered by a third person who 
is entitled to recover damages from the insured. 
The role of the insurer or carrier is to refund to 
the insured, whatever he is forced to pay to the per- 
son who in fact was injured. If the insured be 
comes insolvent or for any other reason the judg 
ment against him cannot be satisfied so that he has 
suffered no loss, the insurance carrier has no loss to 
cover, it has no relation with the injured person 
Consequently the injured person can recover noth 
ing, although premiums have been paid to create a 
fund from which just such losses as he has suffered 
were intended to be made good. The risk, which 
from a broad social point of view was to be pro- 
tected by the insurance fund, was the risk run by 
the third person, the risk of injury, not the risk run 
by the insured, the risk of being made to pay for 
the injury. This social purpose of liability insur 
ance has been recognized by insurance companies, 
who include in their policies a proviso that the com 
pany will pay the injured person, even if the in 
sured becomes insolvent, or bankrupt and therefore 
does not suffer a loss through being obliged actually 
to pay damages. 

This point is further emphasized by the custom 
of inserting in a policy of liability insurance against 
the common form of liability, the clause taking con- 
trol of the suit from the insured and giving it to the 
insurance carrier, The carrier is then brought into 
immediate contact with the injured person. His 
attorney negotiates for a settlement, defends the 


act, is the individual with whom the injured per- 
son has to do, acts so that the injured plaintiff may 
well consider that his suit for damages is against 
the insurance carrier rather than the tort feasor. 
So the duty of the carrier is by contract a duty to 
indemnify the injured person regardless of whether 
the-tort feasor has suffered himself a loss. has been 








Beardstown courthouse that day at sundown. It 
read: 
Executiv lar 
Washington, Sept. 18, 186 
Mrs. Hannah Armstrong, 
Petersburg, IIl.: 
I have just ordered the discharge of your boy, Wil- 
liam, as you say, now at Louisville, Ky. : 
A. LINCOLN 
“q ° r . 
Chird Persons Under Statute 
CHAMBERLAIN 
compelled to pay the judgment or a sum agreed on 
as a compromise. In other words the insurer pay 
the loss of the person who suffers, not the loss 
the person who paid the premium. The advent of 
the automobile and the great number of accident 
following its use on streets and highways has been 
largely responsible for bringing about this mod 
fication of the relations under insurance contracts 
Automobiles have caused thousands of people t 
become insurers against accidents, people wh« 
would otherwise never have heard of liability in 
surance and have also enlarged the class of the 
injured. In ordinary circumstances of liability i 
surance, the insured is strong financially so that 
judgment against him can be collected, but very 
many automobile owners are men of smal! means, 
so that the only chance of recovery of damage Ss 


by the injured person is through the insurance car- 
rier. 


The legislatures have recently been crystalliz 
ing into statute law this relationship between the 
insurance carrier and the injured person where the 


insurance contract protects against injury by auto 
mobile, and in some cases makes the same provision 
in case of other vehicles. : 

Virginia Chapter 339 requires that 
of insurance against loss or damage resul 
an accident to or injury suffered by 
vehicles, must contain a provision that 
ency or bankruptcy of the person insured shall not 
release the carrier and that if execution is returned 
unsatisfied against the tort feasor because of his 
insolvency or bankruptcy, then the action may be 
maintained by the injured person or his repre 
sentatives directly against the insurance carri 
New Jersey 153 is a similar act with the provision 
that policies in violation of the act be valid but be 
deemed to include the provisions of the act, thus 
varying by statute the contract between the parties 
\ similar liability is created by Rhode Island 2094, 
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In Florida, too, the court held that a city could 
not require a continuing bond, under the power to 
license and control automobiles. Again the court 
said that a bond to protect the public was not un- 
reasonable, but the requirement for continuing 
responsibility went too far.® 

The argument of the New York court that the 
jitney must be required to have a bond in force all 
the time that it was being operated, so if a continu- 
ing bond was not given, a new bond must be sup- 
plied after every accident, thereby entailing a 
greater expense than to require a continuing bond, 
seems to have been overlooked. It is interesting 
that the New York courts, on the evidence of cost 
of a continuing bond, did not think it prohibitive, 
but the Pennsylvania and Florida courts did. 

The reasons for which compulsory insurance 
or bonding of taxicabs is sustained, apply equally 
to privately operated cars. Many owners are finan- 
cially irresponsible, and while common experience 
would indicate that taxi drivers are more reckless 
than the average owner, yet the toll of lives and 
of other injuries taken by private drivers is causing 
great concern. The dicta of the opinion in People 
v. Martin would sustain legislation requiring some 
form of coverage to protect the public in case of 
privately operated cars as well as taxis and buses.’ 

The courts rely, however, in the jitney cases, 
on the fact that these vehicles are common carriers, 
are subject to license, and so form a class apart 
from the privately operated car. The police power 
over common carriers is wider than over ordinary 
vehicles, so that it 1s not certain that a statute put- 
ting every car under the same requirement as taxis, 
would be sustained. If it comes, the principle of 
compulsory insurance to protect the public, not 
the insured person, a principle best known by its 
application to workmen’s compensation, will have 
made an inteesting advance and a new recognition 
been accorded to the social function of insurance. 

It is not only in the case of vehicles, however, 
that compulsory insurance or its equivalent, has 
been adopted as a device to prevent loss by third 
persons. A familiar instance is found in the rapidly 
increasing list of professions and businesses which 
are put under bond to protect those dealing with 
the bonded person. Not protection of the insured 
or bonded person is in view, but a broad social 
policy is here shown to spread the risk of loss by 
third persons dealing with men in specified busi- 
ness, over insurance funds collected by premiums 
from all in the class of business or professional 
men concerned. The amount of the bond is usually 
too small to afford protection, and it serves the 
additional police purpose of keeping out of the 
business men who cannot secure a bond, thus auto- 
matically reducing the number of untrustworthy 
or irresponsible members of the trade or profession, 
but the social policy is evident. The bond in such 
cases, runs usually to the state, and is conditioned 
on payment of claims against the bonded person, 
incurred in his business or professional operations. 

In some cases the social policy of protection is 
carried to the point of effectiveness. In the case of 
persons sending grain or other agricultural products 
to elevators or warehouses, there is a peculiar risk, 
since their goods are mingled frequently with \sim- 
ilar goods of others, so that they do not own any 


f State v. Dillon, 82 Fla. 276. 
7. 10 Columbia Law Review 477. 
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specified part of the property in storage, but only 
the right to demand delivery of goods of a quantity 
or quality corresponding to the deposit. 

The agricultural interest, too, is strong in the 
legislatures of certain states. So in Nebraska, by 
Chapter 7 of the Acts of 1921, the warehouseman 
is required to provide a bond to the state equal to 
the full value of to be stored at 
any one time in his warehouse, to protect it against 
“loss or damage of whatever nature, except loss 
due to change in market value or acts of God.” 
Oklahoma Chapter 22, Acts of 1921, Section 15 re 
quires the state warehouse superintendent to oblige 
warehousemen to keep insured at as near full value 
as possible, all products in storage except as di- 
rected otherwise by the owner. An interesting 
development of social theory is the provision that 
the insurance be collected by the State Board of 
Agriculture and paid pro rata to those entitled. 
North Dakota*® requires that “all grain” in ware- 
houses be kept insured at the cost of the warehouse- 
man for the benefit of the owner. 

This legislation in effect spreads the risk of 
loss on stored grain over all depositors of grain. 
The warehouseman, of course, will add the insur- 
ance premium to his charge, so that the premium 
will really be paid by the individual farmer who 
will become contributor to a system of compulsory 
insurance with free choice of carrier by the ware- 
houseman. 

The more common form of protection even in 
cases of warehouseman is the requirement of a 
bond. The Federal Warehouse Act as amended 
on February 23, 1923, requires a licensee to give 
a bond “to secure faithful performance of his duties 
as such warehouseman under the laws of the state, 
district or territory in which he is carrying on such 
warehouse,” or under the federal law, and in addi- 
tion, “of such additional obligation as such ware- 
houseman which may be assumed by him under 
contract.” The bond which runs to the U. S. “may 
include the requirement of fire insurance.” Similar 
bonding acts are usual in the farming states.° 

The bonding statutes have been sustained and 
defined in several cases. The cases emphasize the 
protection of the depositors as the object of the 
bond, and even allow a depositor to prove his claim 
against a bankrupt warehouseman’s estate, and 
then proceed against the surety in the bond for his 
10 


“all grain likely” 


loss. 
The uniform act regulating real estate brokers 
contains the requirement of a bond to protect cus 
tomers."' Security dealers are often compelled to 
do the same.'? So are commission merchants."® 
These are only a few instances of the applica- 
tion of a principle which has become firmly im- 
bedded into the structure of the statute law. It 
appears to be widely developing and as a device 


8. Chapter 342, Acts of 1923 

9. Montana Acts of 1921, Chap. 216; Idaho Laws of 1921, Chap 
34, $38; Comp. Stats. 6185; California General Laws, Act No. 4321 
(1919;) Washington Laws 1921, Chap. 123; Wisconsin Statutes §1747.8; 
Nebraska Laws 1921, Chap. 7; Iowa Laws 1921, Chap. 119; Minnesota 
Laws 1921, Chap. 428; Oregon Laws 1921, Chap. 78. 

10. State v. Oakley, 225 Pac. 425; State v. Elevator Co., 201 Pac 
687; State v. Surety Co., 189 N. W. 679; State v. Indemnity Co., 176 
N. W. 625. 

11. Nevada Laws 1921, Chap. 1389; Oklahoma Laws 1921, Chap 
205; New Mexico Laws 19238, Chap. 117; Wyoming Laws 1921, Chap. 
$1; Idaho Laws 1921, Chap ; Tennessee Laws of 1921, Chap. 98; 
Montana Laws 1921, Chap. 195; Oregon Laws 1921, Chap. 228; Kentucky 
Statutes of 1921, Chap. 188 





12. Ohio Laws 1921, Chap. 276 
13. Virginia Laws 1916, Chap. 77; New York Laws 1916, Chap 
$85; Louisiana Laws 1924, Act No. 199 
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Massachusetts Judicial Council 

“On November 8, the new Judicial C 
rhe members appointed by the Governor were given in 
the October number of Tue Buttetrin. Since then Hon 
William C. Loring has been appointed by the Chief 
Justice of the Supreme. Judicial Court to represent that 
court, and Hon I I 


ouncil met 


Franklin G. Fessenden has been ap 
pointed by the Chief Justice of the Superior Court 
represent that court. Hon. Charles T. Davis, the judge 
of the Land Court, represents that court. Judge Loring 
is chairman and Frank W. Grinnell, a member of th¢ 
Council, is secretary. In view of the short time re 
maining of the year 1924, no report of the council, other 
than a formal report of organization, could be made 
The council has held three other meetings and has 
under consideration the subject of references to masters 
for hearings on the merits in equity, and other equity 
Those who heard Judge Loring at the Bem 


yusness wiih whi 


rules. 
Bar Night were struck with the seri 
he dealt upon the work and the appeal for 


made, both to the Bench and to the Bar The new 
council is the beginning of continuous, constructive 
work for the improvement of our judicial system, and 


its doings should be followed with interest and sym 
pathy.”—Boston Bar Bulletin (Jan. 1925 
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Promise 


t As An Element of a Promise or Offer or Contract—Parties and Their 
Capacity to Contract—Legal Requirements 
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an agreement shall be called a “contract”, or a 
“voidable contract,’ or an “unenforceable 
or be designated by some other name is merely a 
question of terminology. 

The word “contract” is sometimes used to 
signify a written instrument expressing a contract. 
A promise constituting only part of an entire agree- 
ment or contract is often called a contract, as when 
it is said that a person made a contract (or con- 
tracted) to pay $100 for a horse which another per- 
son contracted to sell to him. Similarly, the words 
“agree” and “agreement” are often used to signity 
only a promise, or one side of an agreement between 
parties. Certain obligations imposed by law by 
reason of some legal status or relation without any 
promise or agreement in fact between the parties 
are sometimes called “quasi contracts” or contracts 
“implied by law.” 

2. What constitutes a promise. To make a 
promise in the ordinary sense the promisor must by 
some expression of words or other act declare to 
the promisee in effect that he assumes some obliga- 
tion to the promisee the performance whereof will 
require, or under certain conditions may require, 
the promisor to do or to forebear from doing some 
act. However, the conception of a promise is not 
that of a legally binding obligation and, accordingly, 
such a declaration creates what is called a promise 
though not legally binding. The word “promise” 
applies both to the obligation declared by the 
promisor and to the act of declaring it. Words or 
acts signifying merely an expression of intention to 
do or to refrain from doing some act, or signifying 
merely an assurance or expression of opinion that 
some state of facts exists or existed or that some 
event happened or will happen do not constitute a 
promise. 

The obligation declared by a promisor may be 
unconditional or conditional and the act to be done 
or forborne by him may be specified in the promise 
or may be implied from the character of the obliga- 
tion. Thus a warranty that some state of facts 
exists or existed or will exist, or that some event 
happened or will happen is called a promise though 
the warrantor does not specifically declare that he 
will make any payment or do any other act but 
the act to be done by him and the conditions of his 
liability are implied from the character of the obli- 
gation declared. 

The word “promise” is also commonly applied 
to an obligation to another resulting from the as- 
sumption of a legal relation to him, such as that of 
a carrier to a shipper or of an innkeeper to his 
guest, though this obligation was not declared ex- 
pressly or assumed voluntarily but was imposed by 
law as a consequence of the assumption of the legal 
relation. The word “quasi-promise” is sometimes 
applied to certain liabilities imposed by law by 


An “Offer” and Its Legal Effect— 
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reason of a legal relation or status between a person 
and some one other than the beneficiary of the 
liability, as, for example, the liability of a husband 
to pay a shopkeeper for necessaries purchased by 
his wife without his consent. 

The mere utterance of words even with intent 
thereby to make a promise does not constitute a 
promise in fact or in law unless communicated to 
the promisee. Acceptance by the promisee of the 
obligation declared, or the assent of the promisee, 
is not included in the conception of a promise, but 
to render a promise legally binding it must be ac 
cepted or assented to by the promisee, thereby 
forming an agreement between the parties, and any 
other requirements of the law must be satisfied 

In ordinary parlance, the word “promise” is 
sometimes used to express merely an intention to 
do or to refrain from doing some act, as when a 
person says to a friend: “I promise to write to you” 
or “I promise to stop smoking,” or to 
merely an assurance or opinion that some state of 


express 


facts exists or that some event happened or will 
happen, as when a doctor says to his patient: “I 
promise you are sound” or “I promise you will get 
well.” In these cases the word “promise” is not 
intended or understood to signify the assumption of 
any obligation and there is, therefore, no promise in 
fact or in law. As pointed out below, the word 
“promise” is often used to express merely a proposal 


rT 


or offer which is to take effect as a promise upon 
compliance with some condition. 

3. An “offer” and its legal effect. Prior to the 
formation of an agreement on: the parties almost 
invariably proposes it to the other party or parties 
A proposal of a definite agreement embracing, ex 
pressly or by implication, a declaration of willing 
ness of the party making the proposal and an invita- 
tion to the other party or parties to enter into the 
agreement is called an “offer.” To constitute an 
offer in a legal sense there must be a proposal 
which, upon acceptance by the offeree and compli- 
ance with its conditions, will result in an agreement 
without further act of the offeror \cceptance of 
such an offer by the party to whom it is made 
signifies his entry into the proposed agreement and 
if the conditions of the offer and the requirements 
of the law are satisfied a contract is formed 

An offer may be revoked by the offeror by 
notice to the offeree at any time before the forma 
tion of a contract, and it terminates whenever re- 
jected by the offeree If the offeree does not accept 
the offer but proposes some alteration of its terms, 
this operates as a rejection \n offer terminates 
1 knowledge that 


also whenever the offeree acquirt 
the offeror has died or become insane or that he has 
done some act showing unmistakably that he con 
siders the offer terminated Unless thus revoked 
or terminated an offer, tl t made for a con 
sideration, continues legally in force and open to 
acceptance by the offeree during such period of 
time as was specified by the offeror or, if no time 
be specified, during such period as may be cus 
tomary or reasonable having regard to the circum 
stances of the case 


8. In common parlance, the w 


merely willingness to sell if satisfactory terms can be agreed upor 
an invitation to others to mie nd 1y to make offers Ss Ww 
a person announces that he “offers’’ a house for sale, « whet 
tradesman advertises that } ‘offers f is for sale, or wh 
auctioneer announces t t r ffers”’ rt € inless he als 
nounces, in substance, that pron I ler to sell I 


unless there is a higher bid In thes the s n ffer 


legal sense 
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The statement has been made by é 1 
authority that “an offer is always a conditiona 
promise and it may be a contract.”* TI umount 


in effect, to a statement that the wor: 
three different meanings, for it is plain that an offe1 


a promise and a contract are essentially different 


conceptions. A contract is a legally valid agree 


ment between two or more parties whereby some 


promise is made by one or more of them. A promises 
is a declaration of the assumption of some obliga 
tion to be performed thereafter, but it is not legall 
binding unless assented to by the | nisee, no! 


unless made for consideration, thereby forming 


a contract. On the other hand, an fer to forn 
an agreement is neither an agreement nor a declara 
tion of the assumption of an obligation, but it 


a proposal to another to form an agreement em 
bodying a promise and such a proposal 
remains in force and open 
terminated as above stated. To expand the mean 
ing of the world “promise” so as to include an offer 


to form an agreement embodying a promise and to 


treat an offer as a special kind of promise governed 


by special rules of law is not conducive 
or simplicity in the law. 
It is true that an ofter looks to the future 

in many cases, as pointed out below, an offes 
expressed by words promissory in form; but this 
does not alter the fact that an offer, a promise an 
a contract differ essentially. If A should say to B 
‘I will pay you $1,000 if C (a stranger to the 
transaction) goes to college,” that would not be 


offer or proposal of a bargain, but it uld be 

naked promise to pay $1,000 upon the happening of 
an event and would have no legal force in the 
absence of a consideration On the ther hand, if 
\ should say to B “I will pay you $1,000 if you 


270 to college,” his words would be an otter or 


4 


promise according to the meaning attached to them. 


If the words meant a proposal of a bargain with 
B consisting of a promise of to pay $1,000 in 
consideration of B’s going to college with int 
accept the pre posal, the words would constitute 
an offer. If, however, A’s words did not mean a 
proposal of a bargain with B but meant merely a 
promise to pay $1,000 in the event of B’s going to 
college, they would, as in the case first above 
not constitute an offer and, in the absence of a consid 
eration, would have no legal force. Again, if in either 


of the above cases A’s words were uttered as part of 
a bargain between the parties and for a considera 


tion furnished by 
offer or proposal by 


B, they would not express 
\ but they wou express al 


agreement or contract between the parties \ 
legally binding option is neither a1 ffer nor a 
naked promise of the party giving t ption, but 
it is a contract between the parties embodying a 
binding conditional promise of one 

Whether words signify a promise or an offer 
depends upon the meaning of the words under the 
circumstances of the case. The question in eacl 
case is whether the words mean a declaration of a1 
ybligation or merely a proposal to f in agree 
ment embodying an obligation. It ild be ol 
served that the word “promise” is often used to 
signify merely an offer of an agreement en lying 
a promise. Thus, if A should say to B: “I promise 
to pay you $100 in thirty days if you will promise 
to deliver your horse,” A’s words o1 rily would 


to acceptance until 






want 


ep 











THE ELEMENTS OF A CONTRACT 








nean a present nditional promise (which in 
f nsideration would not be legally 
which would 
or terminated 
I greement con- 
\ to pay $100 and 
there would 
B promised 
er the nd both promises then would 
effect isly. Similarly, if A should 
) $100 if you will 
s would not mean a condi- 

effect immediately, but it 

meat I I to enter into an agreement 
ying a ] e to pay $100 to take effect 
1 B’s del f the horse In this case B’s 
ery ott with intent to accept A’s offer 
1 complete a1 nt between the parties 
n required to 


( im this case 
' 


iw until 





On the otl hand, when the word “promise” 
d to sigt ptance of an offer, it means a 
esent | 1 3 an ¢ of a promise. 
us, if in t e first above stated B should 
to deliver 

se, 1 uld signify his entry into the 
sed agre t consisting of reciprocal prom- 

I uld take effect simultaneously. 


to A’s saying: “I promise 


t if <4) element fap mise oO? offer or 
tra Phe has been expressed that “an 
greement is <pression by two or more parties 
sent in 1 rd to some present or future per- 

nce by r more of them” and that a 
mutual 
ent of the parties to a promise or set of promises, 
i ract not being neces- 
iry except in certain cases in which the law does re- 
quire actual tent \ccording to my view, the 
bod he | ot based upon that 
is based upon the 
as an agreement or treaty 
vhich tl rties have entered intentionally. 
theory of the law is that to create a contract 
f his entry into the 
acts done with 
intent tl y to enter inte » the contract, but 
certain « party will be held bound by his 
actual intent by 
other principles 


ntract is I ( \ an expression ol 


the parties must express 


ract bi rd uttered o1 other 


nexpre 1 intent of the parties is not suffi- 

nt to 1 promise or an offer or to accept 
te a tract. To make a promise 

ept an offer made to him, or 


y must express words 
construed in 
; circumstances, define 
promi ffer or the acceptance of an offer 
press to the other party 


reas nably 





e ¢ ais Cz 
tent rds or other acts to make the 
+e t accept t} » ¢ ffer or to enter 
the { Howeve the mere utterance 

\ gg g 2 é 

g t apply to the eptance of an offer 
t upon performance f some act or forbear 
g af a the offeror. 
‘ r e « s completed 
t tl to accept the 
7 man< ‘ acceptance is 
s required by the express or 
VW som to constitute acceptance 


expressed or implied terms and com 
mplete a contract. 


of such words or doing of such acts is not sufficient 
if the party uttering the words or doing the acts, 
did not intend thereby to make the promise or offer 
or to accept the offer made to him or to enter into 
the contract and if also the other party understood 
that the words or acts were not so intended. 

It may happen, however, that words or acts of 
a party are understood by another as an expression 
of intent to make a promise or an offer or to accept 
an offer or to enter into an agreement, though, in 
fact, they were not so intended. If a party by 
words or acts communicates to another a legally 
sufficient expression of a promise or of an offer or 
an acceptance of an offer or entry into a contract, 
the party to whom such communication is made is 
entitled (unless he has knowledge to the contrary) 
to assume that such words or acts were in fact 
intended as a promise or an offer or an acceptance 
of an offer or entry into a contract, and in such 
case the party who expressed the words or did the 
acts will be held legally bound thereby irrespective 
of his actual intent. The law holds that in such a 
case the party who by his words or acts caused 
another to understand that a promise or offer or 
acceptance of an offer or contract was intended 
shall be held to have made it. Under these cir- 
cumstances, therefore, a contract may be created 
though one of the parties did not intend to enter 
into it and there was no meeting of the minds of 
the parties and no agreement in fact. This rule 
of law is based upon obvious reasons of justice and 
practical necessity. 

The legal requirements of intent and under- 
standing in the formation of a contract may be 
illustrated by the following cases. A wrote a letter 
to B saying “I offer to sell my horse to you in 
thirty days if you will promise to pay me $10 for 
him.” The legal effect of this letter would vary 
according to the intent and understanding of the 
parties as follows: 

(a) A did not intend to make an offer but 
wrote the letter in jest. If B did not know this, 
A would be held to have made an offer as the letter 
reasonably construed expressed an offer; but if B 
knew that the letter was not intended as an offer 
there would be none. 

(b) A did not intend to offer his horse, but 
did intend to offer his cow. If B did not know this, 
\’s letter would bind him to an offer of the horse, 
but if B knew that A did not intend to offer the 
horse, there would be no offer. Even though B 
believed or knew that A intended to offer his cow 
and not his horse, his letter would not be an offer 
of the cow, because the letter did not express 
an offer of the cow and unexpressed intent does not 
constitute an offer. If, however, A and B used a 
code according to which the word “horse” meant 
“cow” in their correspondence, the letter would be 
an offer of the cow. 

Intent to make a promise or offer or to enter 
into an agreement does not necessarily imply 
knowledge of its terms. A person may make a 
promise or an offer or may enter into an agreement 
the terms of which are not known to him but are 
fixed or determinable in some prescribed manner. 
Thus, men of affairs almost every day execute 
written promises or agreements without reading 
them and knowing merely that they relate to certain 
subjects. Similarly, they often make oral promises 
or offers or agreements the terms of which are un- 
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known to them but are fixed by reference to some 
writing or in some other manner. In these cases a 
promise or offer or agreement in fact and in law 
may be created without actual knowledge of its 
terms, but, except under the circumstances above 
indicated, there must be intent to make the promise 
or offer or agreement of which the terms, though 
unknown at the time, are fixed or determinable in 
a prescribed manner. 

The intent required to create a contract is not 
intent to create a legal obligation but merely intent 
to enter into an agreement. When parties enter 
into an agreement they may or may not think of 
the law and its requirements. The legal force or 
obligation of their agreement follows as a result of 
the law. 

As a rule, the inducement or motive 
caused a person’s intent to enter into an agreement 
is immaterial. The requisite intent may exist 
though caused by a mistake of fact or of law, or by 
fear. There are special rules of substantive law 
and procedural law applicable at law or in equity 
if intent was caused by fraud or if both parties in- 
tended to make a contract expressed by them but 
their intent was caused by a common mistake as to 
the existence or non-existence of some collateral 
fact, or by mistake or ignorance of the law. 

There are also various rules of substantive law 
and procedural law affecting the right to vary the 
terms of written contracts and determining the 
rights and remedies of the parties if they express 
a contract with intent to make a contract but the 
terms of contract expressed by them are not in 
accordance with their common intent. 

5. Parties and their capacity to contract. As a 
person cannot make an agreement with himself 
there must be at least two parties to a promise or 
an offer or a contract. At common law a person in a 
representative capacity like a trustee or an executor 
is not treated as a legal entity apart from the person 
individually and therefore cannot make a contract 
with himself in the representative capacity. How- 
ever, if a person in a representative capacity 1s 
treated by law as a separate entity, as in case of a 
corporation, a contract may be created between 
him and this legal entity, provided that the latter 
is represented by an independent agent in making 
the contract. 

Two or more persons can agree that one of 
them shall transfer property or pay money into a 
partnership or joint account of the parties or that 
one of them shall be entitled to receive property 
or money belonging to them jointly or as partners. 
An agreement expressed in the form of an agree- 
ment between the parties jointly or as partners on 
the one side and some one or more of them on the 
other side is in substance but an agreement among 
the several parties for the creation of certain obliga- 
tions and rights between them. Though such an 
agreement may not be enforceable in a court pos- 
sessing only the jurisdiction and procedure of a 
common law court, it would be recognized as a 
valid contract and would be enforced according to 
its true intent by a court possessing the jurisdiction 
and procedure of a court of equity, irrespective of 
the form of the agreement. 

The distinction should be observed between 
physical incapacity of a person to make a promise 
or an agreement and legal incapacity to make a 
legally binding agreement or “contract.” A person 


which 





is physically incapable of making a promise or at 
agreement if unable to express it by word or act 
or if by reason of mental deficiency he is incapable 
of the necessary intent and understanding, as in 
case of an idiot. Legal incapacity of a person t 
make a promise or a contract, as distinguished 
from physical incapacity, means that by reason of 
some rule of law relating to the personality of that 
person a promise or an agreement made by him o1 
her is not legally binding though all other element 
of a promise or contract exist, as in case of an agree 
ment made by a married woman under the old com 
mon law. It should be observed that such a rule 
of law rendering a person legally “incapable” of 
making a contract may relate only to certain classes 
of contracts, or may apply only under certain con 
ditions, or may render the contract only voidable at 
the election of that person. 

6. Legal requirement. A promise is not legally 
binding unless certain requirements of the law a 
satisfied. It must be accepted or assented to by 
the promisee, thus forming an agreement between 
the parties. In case of an agreement embracing 
reciprocal each party assents to the 
promise of the other and imparts notice of his 
assent to the other’s promise. In case of an offer 
of a promise to take effect upon the performance 
of some act by the offeree, other than the making 
of a promise to the offeror, the offeree must per- 
form the act with intent to accept the offer in ordet 
to form an agreement and render the promise bind 
ing, but notice to the offeror of such performance 
or acceptance is not necessary for that purpose 
unless required by the express or implied terms of 
the offer. 

An agreement may be legally void because of 
some statute or rule of the common law relating to 
its subject matter, as, for example, an agreement 
to commit a crime. An agreement may also be 
legally void because of failure to comply with sc ne 
legal requirement relating to its formation. Thus, 
the law requires certain contracts to be expressed 
in writing, and in certain cases a promise can be 
proven in a legal proceeding only by a writing 
executed by the promisor. a 

Subject to certain exceptions, a promise is not 
legally binding unless made for what in the law 
is called a “consideration.” This means that some 
legally sufficient counterpromise or act or forbear- 
ance must be given for the promise pursuant to 
some bargain or agreement between the promisor 
and the promisee. Whether a counterpromise ot 
act or forbearance is legally sufficient to constitute 
a consideration does not depend upon its value 
it may be legally sufficient though in fact it is 
neither a benefit to the promisor nor a detriment to 
the promisee; but it is essential that the promise 
be made and the counterpromise, act or forbearance 
be given pursuant to a bargain or agreement be- 
tween the parties. The principal effect of the rule, 
therefore, is to require a bargain or agreement 
between the parties to render a promise legally 
binding. Whatever may have been the origin of 
the common law doctrine of consideration, it serves 
a useful purpose by requiring a legally binding 
promise to be made under conditions tending to 


ensure that the parties intended to create an obli 
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promises 
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New York, January, 1925. 
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' R. PRES NT, Gentlemen of the Bench 
o and Bat es and Gentlemen:—It would 
ar uite 1 ssible for me to make any ade- 


greeting as your 





I should desire at the very beginning to have 
sure my brethren 

e Bar A tion who are visiting Atlanta 
with which you have 
sudden and tragic 

' st distinguished citi- 
- ns has be tricken—fatally ; and I would have 
| cheer and cordial 
with you in that sadness 
u must 1. At the same time we can but 
( I] when each of us 
t meet that summons; and I feel that no one 
ransition than to go in the 
as Providence may 


You | en us a welcome which in every 
iy is a generous heart of The 
f south. We have not had the sunny sky; we have 
had the ry delightful atmosphere which we 
t ir thought; but the 

rmth of y greeting has made us quite ob- 
/ us of all t conditions, and we have been so 
P| ntact with you and in the privilege 
working in Atlanta, that we have lost all thought 
I am sure we could not well have 
i magined any greater delight than we have had the 
isure of et! ing during this brief stay. 


make. I 


it wit t 5 climate in Ol 


address to have 
The otl y, in » very voluminous corre- 
pondence wv it is my privilege to have, a dear 
girl nd not knowing her I can say that 
impunit dear young girl in a distant State, 
girl, wt that she was about 
engage it ebate on The Harmony of Nations 
would like very much to have 
tell het t the last great World Problem was 
‘ I alk about it 
Now, |] not going to discuss any “great 
1 Pre ya recent or old -though 
ight ret k that most of our recent problems 
id probler Rather, I would enjoy for the 
t! ladsome fraternity of choice spirits 


ote to me 


The other day at a school which my young 
lso1 ls, icher asked all the boys 
vhat part of their work they liked the best, 
lor which I greatly admire, said, 


est was soccer, luncheon and re- 

é I I am « ying in our Executive 
rs what we might term an 

9 nd this delightful repast and the 

te } given us from all care, are such 


| AIMS AND IDEALS OF THE AMERICAN BAR 
e | ASSOCIATION 


\ddress of President Charles E. Hughes at Banquet Given by Atlanta Bar Association to 
of Executive Committee of National Body During Its Recent Meeting in 
at That City 


that no one connected with the Bar is conscious of 
having any burden. 

You know our American Bar Association is the 
national organization, or the crown of the various 
organizations in City and State which do the real 
work of lawyers in endeavoring to perfect the ma- 
chinery of justice; for that work must be done 
locally as the machinery of justice is mainly de- 
termined by local legislation. We have in this 
crowning effort, which brings together the entire 
Bar of the Country, the consciousness of unity, the 
consciousness of the solidarity of interest and pur- 
pose. Sometimes it may seem that we make very 
little progress; but we are apt to measure progress 
by our ideals—by our ideal schemes of society—by 
our notions of what perfect administration of jus- 
tice should be. And while it is well to keep those 
ideals in mind, we need sometimes to be heartened 
by a consideration of the great benefits we actually 
enjoy. We are secure in due process of law, and 
the law-abiding sentiment is really dominant. 
Despite all the needs for local law enforcement, and 
the need for the adoption of reforms in our system 
of legislation and administration—and we would 
not minimize these—we have an example here of a 
vast population of many different races, of all sorts 
and conditions of men who have, taking the people 
as a whole, a devotion to the rule of reason as ex- 
pressed in law. You should be grateful for the 
country in which we live as a country representing 
the success of democracy and its legal institutions. 

In our Association we are trying to maintain 
at a high level the standards of admission to the 
honorable profession of the law. We have made 
very little progress in that specifically. I regret to 
say that the recommendations of the American Bar 
Association have not been closely followed, if at all. 
Nevertheless, a constant pressure in our different 
communities to maintain high standards in our pro- 
fession is exerted through our Bar Associations. 
That profession must ever be a learned profession. 
It is not a profession to which a man of mere gen- 
eral adaptability should hope to aspire. It should 
be a learned profession, the entrance to which de- 
mands qualifications of careful training and high 
standards of character also; and I hope to see our 
Associations, more and more throughout the coun- 
try, insist upon both the intellectual and moral 
qualifications of those seeking admission to the Bar. 
And then they should insist upon the professional 
ideal in our members. If we are true to this ideal 
we need never be afraid of the profession becoming 
commercialized. We are a profession in the last 
analysis because we have the sentiment of loyalty. 
There are some things far more important to us 
than any reward that can be given for our work. 
The one thing which stands out supreme in our 
conception of privilege and duty is the sentiment of 
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loyalty loy alty to client, loy ality to the law, loyalty 
to the Government—All Three. 

Loyalty to client \ witty diplomatist once 
wrote that an ambassador was an honest man who 
was sent abroad to lie for his country. The populat 
impression sometimes seems to be that a lawyer 
is retained to lie for his client. Now, we all know 
that a lawyer worthy of his profession never lies for 
his clients. We know that loyalty to the law is the 
supreme loyalty of the lawyer in practice. Every 
day and all day he stands for the law:—he stands 
for the rights of his clients under the law He 
stands for the explication of the law as it must be 
applied in all walks of 


only man honored by his profession, is the man who 
in the privacy of his office, unobserved by the 


people, is constantly standing for loyalty to the 
law of his land. The lawyers are the most law- 
abiding people in the world. (Prolonged applause.) 
The lawyer is loyal to his government. We do 

not need any higher standards than those we all 
recognize. If we have a keen professional interest, 
every scoundrel in the profession who does not 
live up to those standards will receive the ostra- 
» are striving to maintain this 


I 
I 


cism he deserves. W< 
1 to justify ourselves as pro- 


moral discipline and 

fessional men. I would not decry the substantial 
rewards of professional work; but there is no m 
pitiable spectacle in life than that of the lawyer w 
has come to his sixties, wealthy but with the repu- 
tation among the members of his profession that he 
is an unscrupulous manipulator, a man whom every 
honorable lawyer in his community regards as a 
rascal unworthy of the contidence of anyone I 
know of nothing more pitiabl 

The path of achievement at the Bar is the diff 
cult road of loyalty and of courage and of the de 
termination never to sell 1 for any fee, 
however large. 

Then we have to perform the difficult task of 
keeping our friends straight who are on the Bench. 
(Laughter). What would they do without our 
daily instruction? (Laughter We know how 
many errors they commit, despite our best efforts: 
—what they would do if left to their own devices 
God only knows! (Prolonged laughter.) 


re 


I 


oO 


€ 


mes sol 


The man who has been a judge and who has 
occasion to do anything all by himself—to construct 
a statement which is roing to be opposed and 


analysed, and if possible destroyed—feels very help- 
less without the “argument of counsel.” He yearns 
for counsel. He wants them to come up on both 
sides and file briefs, and to instruct him and guide 
him in bringing his impartial judgment to a correct 
conclusion. And when some of us are left to do 
something entirely alone—as me of us must 
under official pressure—then we often feel lost 
without the opportunity of receiving such aid 

We have to see that unworthy men do not get 
on the Bench, as the best men who get there have 
difficulty in satisfying us all the time. Perhaps, on 
a fair average they satisfy us one-half of the time 
if we win that percentage of our cases. (Laughter.) 

I do not feel strange in coming here to Georgia. 
I do not feel as a stranger among you at all, for 
a State is interpreted by its best citizens. I had the 
rare good fortune for a number of years to sit on 
the Bench with a distinguished son of this State 
whom it was a privilege to know His generous 
spirit, his geniality, his good humor and his un- 



















































of the great pillars of strength on the Supre 
Bench of the United States. I refer t [r. Justi 
Lamar. (Prolonged applause). H $s one 

those joyous spirit 
tion; and I shall never forget the ple isure ¢ 


s whom to know was a ben¢e 


intimacy, and the knowledge I derived of your gr¢ 
State through that companionship. 

We are trying, of course, not ply 
ways I have indicat to maintain the t ind t 
standards of the profession, but we t 


. 1 1. . Thor 
to make speciic advances by securing 


( 
ed, 


forms. In this we have to encounter gis 
barriers—not avenues, but barriers—to succes 
sometimes it seems as though what 

so simple, so easily demonstrated t e necessary 
that we should have our legislative brethren s 
ing outside of the chambers of legi t . hailing 
us with delight, that we had already prepared bill 
that all they had to do was to pass. But our e> 
perience is sometimes the contrary 
get the entire Supreme Court to endo1 1 bil 
still takes time to get it through. It ike a foot 
ball game, where you may make ot e yard 
and y yard 
have accomplished something. While we ar: 


by dilatoriness in 1} 


et when you make five 


by the terrible a 


people at times do not seem intel t e1 
rally the forces at their command t 
guilty—yet we should remember th 


what disheartened 


Vance crime make iuse 


best thing we can do in our o1 
create and diffuse the law-abiding 
would not speak here of any £ 
but I am glad to feel that in this country, for a time 
at least—we have the Supreme Court of t 
States secure from the attacks of polit ns 
longed applause.) 

We are united in many things. We are unit 
in our sense of the importance of the institutions 


justice; and throughout this land, thout reg: 
to party, without regard to section, every part 
of our country, the people who re I e t 
country, who intelligently serve it, those wh 
are intent upon all the progress which can be 
rationally obtained, are determined t protect ou! 


courts from the assaults of demavogues (Pro 








longed applause). I find great comfort that. As 
I look throughout the world the one ¢g t need 

pears to me to be, not some formula or rule, but as 
I have said, the stimulation and get th of law 
abiding sentiment—the disposition to be reaso1 
able, to be fair, to settle things according to the 
available standards of justice, to e1 re the « 

ceptions of justice against the demands of brute 
force. This is what it will come t t the end. All 
our plans for law and order and peace rest on that 
sentiment. It is useless to be an apostle of peac« 


throughout the world unless you are an apostle o 
peace at home. It is useless to talk of great insti- 
tutions of justice throughout the world, unless you 


have them at home. This great 


American Bar Association, which I represent here 
tonight, is devoted to that end—to have crime 
punished and rights vindicated. ‘Tl \ i 
which will rally all our people to l, re 
gardless of other differences, nd t t rd is 
“Tustice.” I wish all our people ld think of 
law as the expression of the democratic will not 
as “something imposed from above,” but think of it 


tiring industry and sound learning made him one 
s b iad 
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the expression of the will of the people—the 
|-thought-out ell-considered will of the people, 
nd not as something having a mere partisan ad- 
: antage. These are our aims; these our securities. 
rolonged apt I have often quoted, be- 
Iams them, the words uttered many 
‘ rican orator, illustrating the 
f the r our independence: 

enry I mountains an- 

‘ tis Dy the s Paul Revere’s 

Valley of The Hudson and 

Blue Ridge The scattering 





volleys of Lexington Green swelled to the triumphant 
thunder of Saratoga; and the reverberations of Bur- 
goyne’s falling arms, in New York, shook those of Corn- 
wallis, in Yorktown, from his hands. This was the Sym- 
bol of The Revolution—a common cause, a common strife, 
a common triumph: the cause, not of a party, but of 
humanity; the triumph, not of a section, but of United 
\merica. 

And our Cause is the struggle against ignor- 
ance, crime and brute force; and the triumphs 
gained in that struggle will be the only triumphs 
which will grace the annals of democracy. (Pro- 
longed applause.) 
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in such manner as shall 


[THIN rtain limitations the laws of civil- 
izatio1 , t a persor to dispose of his 
ropert er death in such 


| { ( iCada 
to hit He may project his program 
the 1t1 e or n e generations or in 
er] 1 g yn e character of his 
Phe st usually authorized for 
it purpose wn as a will. In some jurisdic- 
' I é tantially the same purposes 
\ nd often to better advantage 
trust agi ent between living persons. 
Che im] e of human nature to project itself 
; eyond its n generation marked It is ap- 
irent even in the oldest known will in the world. 
That will | late showing its execution 2548 
s be t By this document it is sur- 
- to! t the testator does not make an 
ute gift y of his property, but gives his 
fe a life estate in all his property with a power 
ypointme ng his children 
Phis lency to control the use of prop- 
ifter death has continued to this day and 
W to all time. Therefore, members of 
9 s] d be ever ready in this 
pect to! t the requirements of their time 
(mong ed duties of a lawyer none is 
re sacred than to aid the maker of a will to 
restall fan liscord and prevent wasteful litiga- 
after deat! First, he must aid his client to 
his wil ely Second, he must see to it 
it the will killfully prepared for the purpose 
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Some Elementary Principles of Law 


Be é eeding further, therefore, let us 

{ elementary principles of law 

t c | vyer wW hich may be of service in 

Oo th as to the plan and the form 

As a peaks from the death of its maker 

; ld al s be planned and prepared with that 
*A R € me ‘ } ‘ ' tier s tof nts of law and 

be av led, etc., aris 


f the profession 


fact in view. Of course, this is elementary but it 
is often overlooked. Or, if it is not overlooked 
lawyer and client are too apt to assume that the 
present status will substantially continue. 

In making a will, therefore, the status of the 
testator’s family and estate must be considered as 
they exist at the time of making the will and as 
they may exist at the death of the testator. If the 
plan of the will involves the tying up of property 
for one or more lives the status at other periods 
and points of time after the death of the testator 
require consideration. As you all know when these 
points or periods of time are coupled with provi 
sions as to birth, death and survivorship among 
various persons an array of contingencies is set 
before the lawyer the magnitude of which is seldom 
appreciated by a client. Nevertheless, these are the 
questions we all must face and be prepared to meet. 


Character of Gifts 


Let us now pass to the character of gifts which 
may be made. 

As the character of every gift depends upon 
the words used in its creation the selection of those 
words are of the greatest importance. For that 
reason the inaccurate use or location of a word 
often becomes the subject of dispute and litigation. 

In the preparation of a will there are neces- 
sarily several points of view from which gifts must 
be considered. 

First, gifts may be viewed with reference to 
the quantity of interest given. In this respect there 
are five kinds of gift from which the maker of a 
will may choose. He may make (1) an absolute 
ift, (2) a gift of the use with a power to consume, 
3) a gift of the use without a power to consume, 
(4) a gift in trust to apply income, (5) a gift in 
trust to apply income and principal. 

Each of these forms of gift has its advantages 
and disadvantages which in proper cases should be 
carefully explained to the maker of a will and advice 
given accordingly. 

\bsolute ownership is, of 
usually intended by a testator. 
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such a gift to the recipient is that of absolute 
dominion over the thing given. The disadvantage 
which the giver may wish to consider is that the 
gitt may be lost or squandered. 

A gift of a use with a power to consume the 
principal may be gratifying to the life beneficiary 
and his creditors but very disquieting to the re- 


; 


mainderman. ‘Then, too, the form of such a gift 


is inviting to disputes and litigation. , 
A gift of a use without a power to consume 
gives the life tenant the possession and beneficial 


use. If such a gift is of money or perishable prop- 
erty it may, nevertheless, be consumed by the life 
beneficiary and never reach the remainderman 
unless security is required by the court or the in- 
strument of gift. If the gift be the use of real 
estate the property may be subject to deteriora- 
tion or waste unless otherwise provided. Then, 
too, the estate being a legal one it may be reached 
by creditors. 

In making a gift of a use it should always be 
limited as to duration lest it be construed to carry 
a fee. 

A gift in trust to apply income, under ordinary 
circumstances, has the advantage of assuring an 
income to the life beneficiary and preserving the 
principal for the remainderman. Of course, creditors 
have their remedies against the life beneficiary but 
even those may be curtailed to a minimum. It 
should also be noticed that the life beneficiary can- 
not dispose of the principal in the absence of a 
power of appointment. 

A gift in trust to apply income with power to 
apply principal has not only “— usual advantages 
of a trust but also permits the use of some part of 
the principal in case.of necessity for the benefit of 
the life beneficiary. This is often a matter of im- 
portance where the trust estate is not likely to 
produce sufficient income to provide for emergen- 
cies. Of course, so far as the remainderman is 
concerned this form of gift may be considered a 
disadvantage. 

If the gift is not absolute care 
be taken that suitable words are used providing 
for a gift over after the use or trust. Otherwise 
there would be an intestacy unless saved by the 
residuary clause. 


Identity of the Thing Given 


should always 


The next in order is the consideration of gifts 
from the standpoint of the identify of the thing 
given. viz: two classes of gifts, Specific and General. 

The specific gift is a gift of a particular thing, 
such as “my house,” “my watch,” etc. In the ab- 
sence of some special provision the testator should 
be advised that specific gifts are not chargeable 
with the payment of debts until the residuary estate 
and general legacies are exhausted. On the other 
hand, in the absence of a special provision such 
gifts will fail if the property given has been sold 
or cannot be found at the time of death. It might 
be here noted that for the convenience of admin- 
istration it is often desirable to suggest to the 
testator a specific bequest of all jewelry, furniture, 
etc., that such property may not become general 
assets reauiring sale and sacrifice by the executor. 

All gifts other than specific gifts are known as 
General Gifts. Such gifts are usually of money 
or property generally as “one thousand dollars,” 
“one-fourth of my estate,” etc. They are payable 
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out of the estate generally and do not depend upon 
the existence of a particular fund. Their disad- 
vantage is that they are chargeable with the pay 
ment of debts immediately after the residuary 
estate. 





The Demonstrative legacy is another form 
the general gift. It is also a gift of money or p1 
erty generally, but is to be paid or satisfied out of 
a particular fund. This form of gift has the ad 
vantage of a specific gift unless it beco a general 
legacy by the now rh of the particular fund. It 
then becomes payable as a general _ y. 

The residuary bequest is, of cour the primary 
fund for the payment of debts and ine icies in the 


absence of a special provision to the contrary 
Number and Connection of Donees 


In determining upon the form of gift the num- 
ber and connection of the donees also requires con 
sideration. If the donee is a single person he may 
die before the testator, or after the testator and 
before vesting. If the donees are plurality of 
persons, mentioned by name or equivalent descrip 
tion, the ownership may be joint, in severalty or in 
common with a possibility of lapse by prior death. 
If the donees are described as a class the number 
may increase or decrease but the survivors take all 

Certainty and Time of Enjoyment 

While the foregoing are all important consider- 
ations, which the maker of a will and his counsel 
should not overlook, there is another point far more 
vital. It is the consideration of « 
reference to its certainty and time of enjoyment, 
whether it is to be vested or contingent, in posses- 
sion or in expectancy. 

And here is the great restriction on testa 
mentary waiting so often violated, known in New 
York and some other States as the Rule against 
Suspension of the Power of Alienation and in others 
as the Rule against Perpetuity. 

It would be impracticable and uninteres <ng at 
this time to even enumerate the different kinds of 
estates that may be .created in possession or in 
expectancy, or to undertake to discuss the vesting 
of gifts generally. For present purposes it will be 
sufficient to refer to Professor Gray’s summary of 
his investigation of restrictions on the creation of 
future estates and interests in property where he 
practically reduced them to the Rule against Per- 
petuity. In other words, and generally speaking, 
gifts whether public or private must vest in abso- 
lute ownership within the time prescribed by law 

Control After Death 

Like the ancient Egyptian who made his will 
2548 years before Christ so the testator of the pres 
ent day has a right to control his property after 
his death. If he wishes to exercise that right he 
must do so within the limitations now prescribed 
by law. He cannot make an absolute gift to an 
individual and then control the property after death 
That would not be consistent with absolute owner- 
ship. As did the Egvptian he may create a life 
estate with a power of appointment or a gift over 
and to that extent continue his control If he 
choses, however, he can create a trust and continue 
to direct its control during the continuance of the 
trust. 

The trust period in the case of gifts for private 
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purposes is necessarily limited on life or lives in 
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eing at the death of the testator. In the case of 
rusts for public purposes, however, the period for 
the trust may be perpetual. 

In recent years the ways and means of con- 
trolling the use of property after death have aroused 
an unusual interest. The increase of wealth in the 
last hundred or even fifty years has brought to the 
fore the forms of gift most readily adapted to that 
end. 

In the case gifts for private purposes there 
has been little change or progress. Such gifts of 
use or in trust are limited by life or lives. In the 
case of gifts for public purposes, however, there 
has been more development but in detail rather than 
in substance. 


Public Gifts 


A person desires to make provision for 
religious, charitable or educational purposes as a 
memorial, or otherwise, has an almost unlimited 
field before hin With sufficient means properly 
directed he can accomplish almost any practicable 
philanthropic purpose. (1) He may give his money 

property to a suitable corporation already in 
existence. (2) He may found in his lifetime. or 

will provide for the founding of a proper institu- 

yn to carry his purposes into effect. (3) He may 

his lifetime or by will create a charitable trust 
to carry his purposes into effect. 

Such gifts do not necessarily take effect imme- 
diately and in possession. They may be postponed 
until the expiration of a life or lives, but in all 
cases they must become absolute within the rule 
for vesting of future estates. 

In the case of absolute gifts direct to charitable 

rporations the only assurance the giver has that 
his purposes will be carried into effect is to be found 
in the charter, management and character oi the 
charitable corporations. The same is true whether 
the charitable corporation already exists or is spe- 
cially created. The gift becomes the absolute prop- 
erty of the corporation and is thus subject to its 
bsolute control. The gift may be spent or retained 
shall best suit its purposes 

Where, however, the gift is in trust for the 
benefit of a specified charitable corporation, a group 
f charitable agencies or for the promotion of some 
pecified charitable purpose the giver has the as- 
urance of a contract obligation created by the 
terms of the trust that his purposes will be carried 
nto effect. These contract or trust features are 
the gift and the property itself 
not be used or disposed of in contravention of 
terms of the trust without personal liability of 
he trustee. For this reason the charitable ti ust 

most fitting means for the perpetuation of 
emorial qualities which the public usually attach 

substantial gifts. If, therefore, the trustee is a 

sponsible individual or financial institution the 

itchful care of the trustee and the permanence of 
trust can be fairly assumed 


mpressed up 


1 


Establishment of Foundations 


Some public benefactors of large wealth have 
pted the plan of perpetuating their control of 
for public purposes by forming a special cor- 


ration on the lines prescribed by them, to receive, 
invest and to use funds for the purposes stated 
its r. Among such may be mentioned 





The Rockefeller Foundation, The Carnegie Cor- 
poration, The Altman Foundation, and others. 

Such a course is not open to most public bene- 
factors. Most persons must confine themselves to 
the ordinary gift by will or trust agreement. In 
this there is no hardship as suitable charitable cor- 
porations exist on every hand whose charters and 
management are sufficient guaranty that absolute 
gifts, or gifts in trust for their own purposes will 
be properly applied. 

Then, too, the advantages sought by the spe- 
cially chartered foundations are usually obtainable 
by means of suitable charitable trusts without the 
overhead or expense incident to corporate manage- 
ment. 

Selection of Corporate Trustees 


As such charitable trusts are usually created 
in perpetuity it is generally wiser to advise the 
selection of a corporate trustee rather than indi- 
viduals. 

Where the desired charitable object is cared 
for wisely and well by a suitable corporation of 
permanence and character, having power to accept 
trusts for its own purposes, it is often very appropri- 
ate to name it as trustee. This is particularly true 
where such a corporation already has large endow- 
nients under its care such, for example, as certain 
large religious, missionary and educational boards. 

For other general charitable trusteeships, how- 
ever, the trust company or bank having general 
trust powers is the logical trustee. This is espe- 
cially true of Community Trusts and of other group 
charitable trusts and foundations. 

Community Trusts or Foundations 

While charitable trusts are greatly favored by 
the courts they have always been the subject of 
much litigation. When specially prepared and in- 
corporated in wills and other writings they are 
often informal or defective in statement. These 
informalities continually produce litigation other- 
wise unnecessary. The principal reason for this 
seems to be that there has been no systematic 
method or standardized formula for the creation of 
such trusts. 

Until recently no effort seems to have been 
made to standardize trusts for public uses. How- 
ever, the creation of the Cleveland Foundation for 
community purposes has had a marked effect in 
this respect. 

As you are probably all aware that foundation 
is based upon a resolution passed by the directors 
of the Cleveland Trust Company making a public 
offer and agreeing to accept gifts in trust for local 
secular charitable agencies as a group and to apply 
the income among such agencies as directed by a 
committee of citizens to be appointed, as provided 
in the resolution. That resolution as a declaration 
of trust is very comprehensive and was drawn with 
great care. 

That foundation is now said to be assured the 
dignity of a trust fund of more than $100,000,000 
for local secular charitable purposes. The success 
of this undertaking stimulated the same procedure 
among banks and trust companies in other cities so 
that now there are perhaps more than fifty cities 
having local “Community Trusts.” 

The Uniform Trust for Public Uses 

This same success has also been instrumental 

in producing another document known as The Uni- 

































































form Trust for Public Uses. It is drawn on much 
the same lines but for the purpose of promoting 
uniformity in charitable trusts and of placing all 
classes of public charities of whatever nature and 
wherever situated on an equal footing and affording 
them the same facilities for the conservation of 
their endowments. Instead of being limited to local 
secular charities it is equally suitable for all charit 
able trusts, whether local or non-local, religious o1 
secular. 

Under its terms a trust may be created alike 
for the benefit of incorporated and unincorporated 
charitable activities either singly or in group as 
well as trusts for the promotion of any charitable 


purpose for the benefit of indefinite beneficiaries 
Under its terms any class of property, including 
life insurance policies and real estate may be the 
subject of the trust. Provision lso made for the 
recognition of trusts as memorials 

The Uniform Trust for Public Uses has been 
defined as a standardized form of trust agreement 
so drawn that a gift and a few strokes of the pen 
will transform the instrument into a personal con 
tract between the giver, as a public benefactor, 
and his bank or trust company, as trustee for the 
desired public benefaction. Its purpose is to afford 
to public spirited persons a safe and convenient 
form of trust agreement for devoting surplus wealth 
to wise public uses. 

As in the case of all Community Trusts the 
public benefactor may avail himself of the provi 
sions of The Uniform Trust for Public Uses with 
or without the formality of making a will or other 
instrument of gift. He may simply deliver money 
or negotiable securities to the corporate trustee in 
exchange for its formal receipt or trust certificate 
st. Thus, in a 


specifying the purpos« 
few minutes, a suitable trust may be created for 
any amount and for any desired charitable purpose 
without any formal writing on the part of the donor 
As such certificates may be issued in the name of 
the donor or anonymously they form a convenient 
means of creating anonymous endowments when 
desired without publicity 
Advantages of Standardized Form 


A standardized form for charitable trusts has 
many advantages. Like the standard insurance 
policy its general terms are fix 
fied where desired by special provision in the wi 
or other instrument of gift. In course of time the 


but may be modi 


17 
| 


standard form will be judicially construed in 
various jurisdictions and being the same every 
where the decisions in one state will be useful in 
every other. 

In this manner no great aggregations of wealth 
will necessarily be lodged in the hands of a single 


institution which is the usual objection to founda 
tions of the Rockefeller and Carnegie type. Instead, 
gifts, large and small, for the same cause may be 


made everywhere under the same trust instrument 
and will be lodged in the hands of such banks and 
trust companies throughout the country as trustees 
as shall be selected by the respective donors. Thus 
persons of the same mind, though widely separated, 
may co-operate by contributing under the same in 
strument to the same endowment or foundation 
through trustees of their own selection. 

For example, members of all Christian denom 
inations may readily unite in the creation of a great 
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Foundation for Christian Education the income and 
available funds of each gift being applied by a 
designated educational institution, through a desig 


nated denominational channel, or otherwise, as 
designated by the giver. Thus one great purposs 
may be simultaneously promoted throughout the 
nation by all Christian bodies in co-operation and 


without competition utilizing local financial institu 


tions as trustees under a common standardized 


form of trust agreement. 
This does not mean that The Uniform Trust 
yr Public Uses discriminates against local publi 
benefactions. On the contrary it specifically pr 
vides for setting up Community Trusts or supple 


menting those already existing in every community 
where it becomes operative and places all local and 


national charities on an equal footing in every 
respect 
Unnecessary Litigation 

Now let us consider for a few moments the 
vays and means of preventing unnec« ry litiga 
tion after death. 

After a will is executed and the maker is dead 
it must be proved in open court betore it can be 


legally operative In this way the fact of the in 
strument is at once open to attack. On the pr bate 
the grounds usually concern the maker’s soundness 
1f mind and undue influence, as well as the forma 
ties of execution 

To avoid this challenge in court to secure 
immediate administration after death without 





tion some persons prefer to place a ibst l 
portion, or even the whole of their property 

trust for their own use during life t gift ove 
after their own death, reserving, of course, if de- 
sired, a power of revocation in the mean time 
Such a trust agreement becomes effective during 
life and can only be attacked from the itside attet 
death. Some, however, object to this course as it 


requires them to part with the title and p ssession 


of their property in their life time. Nevertheless, 
it has its advantages particularly in jurisdictions 
where juries conceive it to be their province to 
modify or make new wills for testat 
While much litigation may be a ded at pr 

bate as already indicated yet the major portion of 
litigation, as to wills and trust instruments, con 
cerns their meaning and legal effort In other 
words, the major portion of litigation as to wills 
and trust instruments concerns matters as to whicl 


it least theoretically, there should be no dispute 

Much light was thrown on this situation by a 
recent investigation of a joint committee of the New 
York State Bar Association and the New York 
Chamber of Commerce. In the absence of records 
they concluded from an examination of digest space 
that there is more litigation over wills than on any 
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1 that 73% of al 





other subject an litigatior 
is over the wording and meaning of wills, while 
only 8% concerns mental capacity 1 undue 1 

fluence. In all 82% of the litigation about wills 


is reported to be of a preventable nature 


No one will claim that these percentages are 
g 


accurate, but we all know they reflect t much 
ipproximate truth. 
Of course, the legal profession is not respon 
17 


sible for all unnecessary litigation concerning wills; 


for a very large, if not a major, portion of that 


litigation is due to the fact that so many laymen 
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ertaken t rite their own wills. But that 
es not ¢ e the legal profession for its 
test ntary writing. The committee, 
ere r r vise ft Ke certain recom- 
ri theret 
mm tior of course, is 
that no lay: should undertake to write a 
t et ers should be 
nloved 1 They also went further and 
+} + 1 | 


arply trom a contract 


will usually so test a will before death as to dis 
cover latent germs of dispute in time for correction.’ 


This is not a new proposition. It is simply 
the formal statement of an old precaution fre 
quently neglected. 


Lawyers’ Methods 


lawyer has his own methods in 
preparation of wills. Some follow precedents in 
the preparation of important provisions, while 
others treat each will as a separate and independent 
literary composition. 

Che first mentioned course is doubtless the 
safer practice. It is well to have at hand not only 
approved forms of gift but also approved forms of 
powers to be given to executors and trustees. Many 
recent wills have been probated in this state and 
elsewhere containing most carefully drawn omnibus 
powers which, with or without modification, may 
readily be utilized. 

In closing let me suggest that we have not 
scratched the surface of the subject to-night but in 
addition to the points already mentioned the prac- 
tice is to be commended of having always at hand 
and consulting a list of points which should not be 
overlooked in the making of a will. You will find 
such a list very useful and after you have drawn a 
will it will enable you to sleep better at night 
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t ore t f opposing minds 
qt r ( tne t the maker has 
eht to | contents until death has made 

mendment ble. On this point it made an 
nortant recommendation in relation to checking 
or testing before death as a means of 
é ing ry litigat 
They , Remember that the maker of a 
in, 1 le certainty, forestall family 
i t wasteful litigation after his 
1 ng his will wisely with refer- 
to his far nd estate, (2) by having it skill 
I 3 y submitting it to at least 
ed legal crit other than the 
ftsman, f endent interpretation and con- 
tive In t er, a fresh mind 
\ king scientific lines 
came Sir James 
We had seen Sir 
tl r the first time we 
m that attaches to 
part,” writes the 
rliament for the Winnipeg Free Press in telling 
Manit legislature in that 
e high panoply of a 
t ve tancy, was 
t of his coat, on 
cuff m his back, and 
ln W his trousers, ther« 
i esions t i ¢ aid; festoons and 
{ i g I t . I ri 1 < rcked hat with 
: ffy cr t feather } yore white kid gloves, and 
th a pretty gilt handle. 
Sie J 1 up and down the lines of soldiers. A 
carrying naked sword like it was 
g The red ts and the dark coats, 
Y tat p on the steps of the 
S his gol t and beautiful hat and 
nadia 1 to tl tait e walked up; they 
va g g, swords clanking, 
dark coats, drawn swords; flowing up 
faces and faces 
simply looking. Reds 
tartal over the top of the 
Sir James’ purple apartment 
g to the legislative 
brains and beauty 
Manit rains had bald heads and black coats 
| sorts of things that made 
{ iling clap their little 
cent dance more gayly 
Sir Tames and the representatives 


wn for this 


ul business 


soldiers, staff offi 


artillerymen (cannon 





our 





fantry, riflemen, 

clothes ; 

chair and sits down on 
ly stands up 


left outside), u 


hic 


highlanders and then Sit 
and he walks to the speaker's 
it, keeping his hat on his head; and 
everybody Speaker's chair now becomes in very 

a monarch’s throne and sitting in it, his hat upon his 
head, throned majesty’s substitute or proxy; and guarding 
him, soldiers and gunners; and gazing at him silk feminine 
populace in the most charming modes, and bald 


James in golden 


th 
sootn 


Sagac ic US 


heads; and the high galleries stuffed with the vox populi, 
staring down from afar on all this; and Mr. MacDougall, 
who, we are glad to see, looks well and moves so nimbly, 


carries his great gilt mace around, tilting it, upending it like a 
fence rail, till the appropriate moment comes and he can lay 
the thing down in its proper place. Meantime Sir James has 
stiff and erect, and the movement 
official person in semi-military clothes steps out and 
makes a profound genuflection to Sir James upon the throne 


sat down, rather begins. 


\ 


In his hand he has a scroll. He steps a step forward and 
bows again—a deep bow. He starts going up the steps to the 
throne—bow; he climbs carefully to the top step and bows 


a peach of a bow and hands the scroll to Sir James. Then he 
begins to bow and back down the stairs, and bow, and back- 


and we lose count of how many times he bows, but finally he’s 
away. The scroll is the king’s speech, which Sir James, sitting 
upright on his throne, his hat on his head, his sword at his 
side, now proceeds to read, and a very pleasant voice he has 
too. If George (meaning the king) can not do better than 
this we fear he never will be a best seller. Outside Queen 
Victoria sat in her great metal chair with a lapful of frozen 


snow 

[Eprtor’s Note:—Many readers of the Journat will have 
no difficulty in recognizing in the central figure of the above 
ceremony Sir James Aikins, President of the Canadian Bar 
Association, promoter of international professional and popular 
good will, and one of the most active of our Canadian hosts 
during the visit of the American Bar Association to London 
last summer. Sir James spoke for our cis-Atlantic hosts at 
the welcome extended to the Association in historic West 
minster Hall, and at the Lord Mayor’s banquet he was also 
one of the principal speakers. He has addressed several of 
American State Bar Associations in recent years.] 
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CURRENT LEGAL LITERATURE 


of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


HE American Revolution: a _ Constitutional 
"| interpretation By Charles Howard MclIlwain. 

New York: The Macmillan Company, 1923. 
$2.25.—For a number of years students of American 
history have maintained as orthodox the view that 
the doctrine of the supreme sovereign authority of 
Parliament, now accepted as the basic fact of the 
Constitution of Great Britain, was just as impor- 
tant. a century or more ago as it is today, and 
therefore that the contention of the American 
colonists that they were free from the control of 
the British Parliament was entirely untenable. 
Professor MclIlwain now questions the soundness 
of this same view, no matter how universally 
accepted, and makes a remarkably cogent argu- 
ment for the American position, especially when 
compared with and supported by the Irish parallel. 

In brief his treatment of this parallel is as fol- 
lows: The Irish agitation, beginning in 1641 and 
carried on almost continually up to the Renuncia- 
tory Act of 1783, was based upon issues almost 
exactly the same as those in controversy between 
Parliament and the Americans (page 53). “Both 
Ireland and America conceded their connection 
with the English King, but both denied the author- 
ity of England’s Parliament to bind them. The 
constitutional issue was raised in Ireland more than 
a century earlier than in America.” In the latter, 
“through more lax enforcement of law, greater 
distance and other causes, the issue was long de- 
layed.” In both instances the opposition to the 
claim of the British Parliament “was based funda 
mentally on the same conception of the relation 
existing between the realm of England and the 
other dominions of the King” (page 55). 

Professor MclIlwain carefuiiy, though more 
briefly, discusses also the constitutional principles 
involved in the relations between the Channel 
Islands and the Isle of Man on the one hand, and 
British constitutional law and precedent on the 
other. As the result, he holds that the American 
view of the fundamental question, especially as 
enunciated by John Adams, “seems somewhat more 
consonant with all the precedents I have been able 
to find than the opposing theory now appar- 
ently held by a majority of American historians” 
(page 198). 

It seems to the writer of this review that 
final judgment with respect to this contention must 
be based upon the indisputable fact that the founda- 
tion of authority of King and Parliament through- 
out the British dominions rests upon the indisputable 
fact of the Revolution of 1688. And as Frederick 
William Maitland has said, “we must treat the 
Revolution as a revolution we cannot work it 
into our constitutional law.” Furthermore, the 
colonies then accepted William and Mary as right- 


ful “sovereigns” over England and its dominions 
and there is no doubt that these same rules derived 
their authority solely from a Parliament that as 
serted its supreme sovereign right and maintained 
the same as the result of a successful act of revolu 
tion. A stream cannot rise higher than its source 

Professor McIlwain not only can think and 
write down his thoughts in clear and stimulating 
manner, but also he is able to make his readers 
think. This same book is an able and brilliant pre 
sentation of a side of the American Revolution 
recently much neglected, but worthy of most careful 
consideration by all students of our constitutional 
history. 

Princeton University. WILLIAM STARR Myers 


The Law Governing Sales, 2nd Edition, by 
Samuel Williston. New York: Baker, Voorhis and 
Company. 2 vol. Pp. clxxiii, 1954. $20.00.—It is 
seldom that a review notice is so unlikely to ac- 
complish anything as this one. The profession is 
already fully acquainted with the excellence of the 
first edition of this learned writer’s work on sales 
The mere announcement that Professor Williston 
has produced a greatly expanded and thoroughly 
revised edition, written in the light of a mass of 
judicial interpretation of the sales act not available 
fifteen years ago, speaks louder of the «mportance 
of this book than any reviewer can. A detailed 
criticism is impossible and is needless, as the treat- 
ment is merely an expansion and an elaboration of 
that found in the earlier treaties. There is the 
same lucidity of discussion, the same vigor of inde 
pendent judgment backed up by independent rea- 
soning, that always marks the few texts which can 
genuinely be called great works. Proceeding to a 
more detailed comparison between the new and the 
old books, as goes without saying, new cases of 
sufficient importance have been added to the notes 
Much more important are the new sections, nearly 
two hundred in number, which have been added 
and which very largely represent entirely new ma- 
terial. Typical of these is an extended treatise on 
sales f. o. b., c. i. f., and f. a. s., much of which 
represents the author’s own views on points not yet 
decided. Given his reputation, it is far from the 
worst authority in itself. Even the old sections 
are frequently added to, and occasionally entirely 
recast. The result is a whole which leaves very 
little of the subject uncommented on. Of course 
it is obvious that in a field of the size of Sales 
omissions are bound to occur. Thus for instance 
there seems to be no discussion at all of what will 
constitute a sale under a trade name and what will 
not be such—there is of course comment on the 
effect, so far as warranties go, once we have such 
a sale. But in a brief review it would be a distor- 























































Fo 


aoe 


DA) 














the 


tieth centut 


CURRENT LEGAL LITERATURE 


99 








h infrequent minute omissions. 





he important point is the sustained excellence of 

e book. Thi st edition, useful as it was, has 
een left far behind. Mechanically also it deserves 
ise. The type is large and clear. And a most 
loying dete n the old book, the failure to print 
ction nu el n the margin or at the top, has 
appily beet rected, making the finding of any 
particular sectio: much quicker matter. The ap- 
pendix includes the Conditional Sales Act with an- 
Principl f Railway Transportation, by Eliot 
Jones. Ne k: Macmillan. Pp. xxv, 607. 
$3.50.—An excellent book. In clear, well-expressed 
inguage the thor presents an outline of the 
entire railway problem, as it now confronts the 
nited State leads off with a short history of 
ilway deve nt Chen comes a discussion of 

s and ra iking, including discrimination, 
local and personal. The bulk of the book deals 

th the su e problems of regulation arising 

1 the course time and the way in which suc- 
cessive legisl e measures attempted to meet 
them. There ilso, in outline, a presentation of 
the leading rguments for and against public 


applicability to this country. 
reader, familiar perhaps with 
the leading 1 al statutes dealing with carriers, 
juainted with their economic back- 
striking point is the continuity of 
pment w hich made one measure the 
logical consequence of another in a way previously 
appreciated only hazily. Thereby the law too is in 
Che time used in reading this book 


but largely u 
ground, a n 


economic deve 


curn clarified 


will be well spent 
The Drama of the Law, by Edward A. Parry. 
New York: Scribner. Pp. 320. $5.00. Studies in 


Vurder, by E. L. Pearson. New York: Macmillan. 
Pp. 295. $3.00.—In a very entertaining volume 


Judge Parry has given a brief account of some 
thirty-four legal dramas, played out in the criminal 
court. They are grouped according to their dom- 
inant note, ther that be melodrama, farce or 
ymething els¢ While all are interesting the 
ook’s main charm lies in the unobtrusive com- 
ent interjected by the author, a man who has 
1d much in many fields. The result is an im- 
pression that the tales are being told personally 
by one to whom it is a pleasure to listen. Judge 
Parry has chosen well, no case is uninteresting. 
It is to be hoped that some day he will tell us the 
ry of Horatio Bottomley, perhaps the supreme 
nstance of the drama of a charlatan caught by the 
law. The only criticism is that with so many cases 
the space given to each is too short. Scarcely is 
the interest ised when the end is reached. This 
is not so in Mr. Pearson’s book. Rather the con- 
rse. Five ses are dealt with here. All were 
ous tpurd iysteries in their day. While two 
divertir nough, one at least is wholly indis- 
tinguishabl the sort of thing appearing daily 
our ne s Ss. 
The Encyclopaedia Britannica is the publisher 
a work of a st unusual nature. These Eventful 
Vears (2 vol., about 700 pages each. $11.50). It 
nsists of eighty-four chapters, each describing 
yme event or development occurring in the twen- 


Almost every chapter is by a differ- 
sen because of his special knowledge 





































































of the matter to be described by him. The editor 
states in his preface that “so far as he knows, no 
work of the size has ever been published for which 
so many and such eminent contributors from all 
over the globe have united in contribution,” and 
this would hardly seem to be an overstatement. In 
fact the chapter headings read almost like a Who’s 
Who of current history. To take only a few illus- 
trations, the war is described not only by General 
Mangin but also by General Ludendorff, naval 
affairs by Admiral Jellicoe and also by Admiral 
von Tirpitz. Bertrand Russell and Léon Bourgeois, 
Francesco Nitti and H. G. Wells, Mme. Curie and 
Professor Breasted each contribute something on 
their specialties. As will be apparent, controversial 
subjects are frequently presented by writers of 
sharply divergent sympathies, an item of great im- 
portance in an age of propaganda. While the range 
of subjects is extremely wide, only one even re- 
motely concerns lawyers, as such. This is the 
Breakdown of International Law, by James Brown 
Scott. 

Prisoners of War, by Herbert C. Fooks. Balti- 
more. Privately printed. Pp. xxiv, 456. $6.00.— 
A general treatment of the subject of prisoners of 
war, their capture, their captivity and their libera- 
tion. It is not uninteresting reading, but its claims 
to scholarliness suffer severely from a discursive and 
rambling form of presentation. Another noticeable 
fault is in the multitude of minor errors, misprints 
and smaller inaccuracies. The looseness of a first 
draft is out of place in a completed work. To be 
commended is the author’s obviously sincere desire 
to do what he can to lighten the fate of future 
prisoners of war, by pointing out the tasks to be 
done in time of peace. Like most of those who 
saw service under fire Major Fooks leaves to others 
the task of fanning war hatred. It is all the more 
pity that greater pains were not taken with the 
shaping of the final product. 

As this number goes to press the Ronald Press, 
New York, announces the publication of the 1925 
edition of Montgomery on /ncome Tax Procedure. 
Further notice will appear later. 

E. W. PuTrKAMMER. 





Practice in the U. S. Supreme Court 


Recently a southern lawyer began his speech before 
the Supreme Court somewhat as follows: “May it 
please this Honorable Court: This is my first appear- 
ance here; and I deem it a very great honor and privi- 
lege to present my client’s case to your Honors. I wish 
the Court to feel free to ask me any questions in the 
course of my argument that may help to develop my 
client’s cause.” 

Mr. Justice Holmes, as usual, having looked into 
the record and brief, said: “Availing myself of your 
kind permission to the Court to ask you questions, I 
would like to know how you got here on a writ of 
error.” 

The orator from the southland made a graceful 
gesture along the front of the bar and exclaimed: 
“Now, what do you think of that!” 


Where Journal Is on Sale 

A list of bookstores at which the JourNAL is 

on sale will be found on the second page of the 
“Current Events” department in each issue. 
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PROPER DEFENSE OF 
AND BAR 

Lawyers who realize that 
ment of the administration of justice de 
pends very much on amicable and helpful 
relations between the press and the bar are 
afforded a useful lesson by a letter recently 
written to a Chicago newspaper by Judge 
Henry Wade Rogers of the U. S. Circuit 
Court of Appeals, second circuit. That 
letter, in our humble opinion, gives the 
exact tone and manner in which newspaper 
criticisms of tne courts or the profession 


COURT 


improve 


may be answered most effectively. 

The newspaper in question recently 
printed an article under the head, “Const 
tutional Rights,” criticising the conduct of 
the trial of Gaston B. Means in the U. 5S. 
District Court for the southern district of 
New York. The special grounds of criti- 
cism were that “a federal judge from [IIli- 
nois was especially assigned to conduct the 
trial and transferred for that purpose;” 
furthermore, “when the trial began Mon 
day the judge himself chose the jury, ac 
cording to the report from New York, which 
added that it was ‘a precedent for the Fed 
eral Court in this district.’’’ And the edi 
torial expressed the opinion that “this is not 
the only federal case in which the special 
effort to obtain conviction indicated that 
the prosecution was taking a short cut 
through the rights of the defendant, first by 
seeking a judge outside the district in which 
the offense lay, as if in search of a ‘hang 
ing judge,’ such as Jeffreys of the Bloody 
Assizes.”’ 

Judge Rogers completely disposed of 
the criticisms in a reply as temperate as it 
was convincing. Nothing more than a plain 





...+-Chicago, III. 


recital of facts was needed for the purpose. 
He pointed out that the congested condition 
of the calendar in the southern district of 
New York had for many years made it 
necessary to bring federal judges who could 
be spared for a while from their own dis 
tricts into New York to expedite business 
in the court. The federal judge in question 
had not been transferred to try Means o1 
any other particular defendant but simply 
to hear such cases as might be brought be 

fore him. ‘The Means case happened to be 
one of the cases ready to be tried and along 
with other cases it fell to the lot of the visit 

ing judge to hear it. So much for this point, 
though Judge Rogers might have added, 
had he been disposed to elaborate, that so 
far from transfer of federal judges from one 
district to another being a ground for criti 
cism or suspicion, greater facilities for do 
ing just that had long been recognized as 
necessary to a more prompt administration 
of justice in the federal courts. 

As to the complaint that the judge 
“chose the jury,” Judge Rogers said: “You 
undoubtedly refer to the fact that in im 
paneling the jury he alone examined the jurors 
on their voir dire to determine the question 
of their competency to sit on the jury, instead 
of leaving the matter to the lawyers to ask any 
questions that might occur to them. In pur 
suing the course he did in this matter, ‘the Ili 
nois judge’ was not pursuing a m>thod of his 
own but was proceeding under a rule which 
had been formally adopted by the District 
judges in the southern district of New York, 
and which it was his duty, sitting in this dis 
trict, to follow. And it is to be said that 
in adopting the rule referred to the District 
judges acted upon a recommendation made 
to them recently by the judicial conference 
which consists of the Chief Justice of the 
United States Supreme Court and of the 
presiding judge of each United States Cir 
cuit Court of Appeals—there being nine 
such courts in the entire country. 

“The rule thus recommended has been 
the practice of the English courts and has 
prevailed in some of the courts of the United 
States. It makes for a more orderly and 
better administration of justice, in the opin 
ion of those who recommend it, and makes 
impossible such a condition of things as 
existed in Chicago, for example, when five 
or six weeks were consumed in the mere im 
paneling of a jury for the trial of Lloyd and 
his associates a few years ago. The adop 
tion of the new rule did not and could not 
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used persons of their right 


leprive the 
hallenge given them by act 





I perempt ry ¢ 





; f congress or of their right to challenge 
; cause 
“And the rule allows counsel on either 
side to submit to the judge any question 
2 vhich counsel thinks ought to be _ pro- 


juror. If the 
ought to be asked he will 
the juror. But if he thinks 


; unnecessary he will refuse to 


pounded to the prospective 
judge thinks 
himself put 

the question 


t ° - ‘ ~ 
ask it. The rule has been adopted for no 
other reason than to expedite the trial of 
cases, and in district in which cases are 


two years behind it is certainly important 
that time should not be wasted in asking 
all sorts olish and unnecessary ques- 
tions in the impaneling of a jury. It is to 
be presumed that the judicial conference, 
} which recommended the adoption of the 
. rule, did not believe it violates the constitu 
tional rights of accused persons. But if in 
this they are in error, and the constitutional 
rights of Means and his co-defendants have 
been violated, the Supreme Court of the 
United States will say so when the question 
in the proper way.” 


; 
Ol 


is presented 


| The suggestion that bringing a judge 
from one district to another was in some 
vay an impairment of the defendant’s right 


“to be tried in the district in which the crime 
s alleged been committed,” was 
easily disposed of in a few sentences. The 
upshot of the whole matter was, therefore, 
at the criticism was really an unconscious 
ttack on ay ved methods, adopted after 

long and careful consideration by those in 

. position to judge both of their fairness and 
efficacy, for that very improvement in the 
administration of justice which the press 

: ery naturally and very rightfully is calling 
for. And it is fair to say, incidentally, that 
came from a daily newspaper, 
listinguished itself by helpful 
tinge fit judges and otherwise 
better administration of justice 


to have 


th 


the criticis1 
which has 
sery ice in elec 


promoting 


ocally This is a situation not without 
ony, bu suggested, it at least can be 
redited with furnishing the Bar with a 

del that n profitably be followed in 


statements of the press which 


really ( notice by the profession, in 
the intere ‘ a better understanding of 
natters h concern press, bar and public 

' ilike 
Meml the profession in every 


state can render a genuine public service by 





answering temperately, concisely and effec- 
tively, erroneous statements in the public 
press which reflects seriously upon the 
courts or the profession. This of course 
does not mean that every erroneous state- 
ment is significant enough to call for a 
reply, and still less that every statement is 
erroneous. There may be a good many 
unpalatable but perfectly true statements in 
the press on the subjects mentioned that 
deserve to be read and digested and, at 
times, to become the subject of letters of 
approval instead of criticism. But no mat 
ter what the purpose of the letter may be, 
brevity, genuine argument based on facts, 
and good temper are essential to give it ef 
fectiveness, for the object is to reach the 
public quite as much as the newspaper. 

It would be a good idea for State Bar 
Associations to consider means of getting 
their qualified members to undertake in 
their several communities the task of thus 
promoting a better understanding and bet- 
ter thinking on the subject of the adminis 
tration of justice and those avho are inti 
mately concerned with it. 


THE ANNUAL MEETING 

The Executive Committee’s selection of 
Detroit as the place for holding the next 
annual meeting will no doubt give general 
satisfaction. Detroit has ample accommoda 
tions for the visitors and it has also a large 
and active Bar which can be relied on to do 
everything to make the meeting a great suc- 
cess. ‘Twice before have the meetings been 
held in the Michigan city—in 1895 and 1900 
—and this fact is evidence enough that its 
hospitality leaves nothing to be desired. 
However, it will be in many respects a very 
different city which the members will see at 
the 1925 meeting. Its growth in the last 
twenty-four years has truly been one of the 
marvels of our history, and the interest of the 
occasion will be enhanced by the opportunity 
of seeing at first hand the evidences of this 
remarkable development. 

The date fixed is September 2, 3 and 4, 
and at this time climatic conditions should 
certainly be extremely favorable in Detroit's 
latitude. As to the program, special effort 
will be made to make it attractive and help 
ful. Considering the present membership of 
the Association, the attendance should be the 
largest in the history of the Association, al 
though the high-water mark of 1815 reached 
by the Minneapolis meeting in 1923 may be 
hard to exceed 
























Fallacious Notions Regarding Present Situation As to International Law—Past Progress in 


THE OUTLOOK FOR THE DEVELOPMENT OF 
INTERNATIONAL LAW 


This Field—Larger Results to Be Anticipated from Extension of Legislation by 
International Agreement Than from Any Restatement of Existing Law 
or Introduction of Uniformity Into Municipal Law.* 


By Maney O. Hupson 
Bemis Professor of International Law, Harvard University 


OR some years now, it has been the current 


fashion to blame everything that goes wrong on 

the war. Most of us find it a simple and con- 
venient thing to have a scapegoat ready at hand 
when difficulties arise. “C’est la guerre” has served 
us not only as a substitute for explanation but also 
as a barrier to inquiry and investigation. 

But as 1914 recedes into history, many of the 
general assumptions of the good old war days begin 
to be challenged, and we are pressed more and more 
with demands for fuller answers than we gave to 
many questions during the hey-day of nationalistic 
enthusiasm. The peoples in countries which were 
opposed in the war no longer regard each other 
with such deep suspicion, and even the causes of 
the war itself now seem more difficult to unravel 
than we had once regarded them. With the restora- 
tion of perspective and calmer judgment, with a 
greater willingness to see the common interests of 
all peoples instead of the antagonisms of a few, 
we are coming into a position where many of the 
major postulates of our international polity may be 
re-examined and where new foundations may be 
laid for the future that lies ahead. 

Fresh opportunity is knocking not merely at 
the doors of the politicians, though theirs is per- 
haps the greatest call for service that has come out 
of the war. It knocks also at the doors of our 
legal profession, and insistence is louder than ever 
before that we find some way of bringing our in- 
ternational law up to date with the world in which 
we live. Even in the excited periods of the war 
we lawyers were not immune from suspicion. Per- 
haps we were never quite absolved from guilt in 
connection with the lawless situation which in- 
augurated the war. There lurked in many people’s 
minds a feeling that our failure to build a system 
of laws which no people would dare to violate had 
enabled particular peoples to play their role in 
causing the war. The Hague Conferences became 
most unpopular, and the man on the street came 
to be certain that international law had broken 
down. As the fighting progressed, the people of all 
countries looked anxiously for some law that would 
restrain their enemies, and it did not seem a bit 
inconsistent to combine the demand for such a law 
with an utter unwillingness to have it interfere with 
their own belligerent activities. Since the fighting 
ceased, there seems to be a curious paradox at work 
in lay minds, a disposition on the one hand to say 
that the war showed that international law is of 
no value when war comes and a demand that a 
supposedly non-existent law be clarified and simpli- 








*An address before the Amer n SBrancl f the International Law 
Association at its annual nner in New York City, Jan. 9, 1925 


fied in an international code. The demand is be 
coming more and more insistent on this side of the 
Atlantic, and it promises to make our position 


the legal profession anything but comfortable if we 


fail to hearken to its meaning. Fortunately, it 
adds to our opportunity as well as to our respon 
sibility. 

The Existence of International Law 


The notion that our present internatio 
tion is a wholly lawless one, that as yet w 
no law regulating the intercourse of states, threatens 
to have very harmful consequences. It seems to 
be at the bottom of much of our tolerance of the 
delay with reference to adhesion by the United 
States to the Protocol of Signature of the Perma 
nent Court of International Justice. Even the chair- 

tl 





man of the Committee on Foreign Relations of 
United States Senate has lent encouragement to 
this excuse. In a recent magazine article, Senator 
Borah said, “A court without a body of laws under, 
and in accordance with, which it may function 
would be unworkable, and if workable most und 
sirable—a menace.” And in another ola 
of the necessity of creating international law as a 
condition precedent to our giving support to the 
existing World Court. 

Of course it is a mischievous fallacy to say that 
we do not now have a most important body of in- 
ternational law, in the construction and 
of which the judicial process is essential 
as eight hundred current international treaties have 
been registered with the Secretariat of the League 
of Nations during the past five years, 
the twelve cases handled by the Permanent Court 
of International Justice in the first three years of 
its activity has involved a question relating to our 
existing treaty law. But so attractive to many 
people did the conception of the breakdown of in- 
ternational law become, that we frequently hear 
opposition to efforts to advance the administration 
of international justice based on the ground that no 
law now exists to be administered 


The Demand For Codification 


The demand for codification proceeds in some 
degree from a lax tendency to oversimplify 
task of the legal profession. If law existed as a 
“brooding omnipresence in the sky,” if there sur- 
rounded the earth as the atmosphere surrounds it a 
belt of law, ready-made and complete, ever ade- 
quate for the solution of our problems if the race 
were but willing to reach out its hands for help, 
then of course our job would be a simple one. Sen- 
ator Borah has recently put this thought in saying, 
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OUTLOOK FOR DEVELOPMENT OF INTERNATIONAL Law 











vould seem that there are certain fundamental 
ciples of right and justice and peace which 
ild be embodied in international law supported 
the public opinion of the world.” And it is on 
basis of this law that he proposes to “reduce 


internati¢ nal relations to established rules of con- 


ct.” It should require little experience in courts 
in juristic enquiry to know that the law we ad- 
minister is the product of our own minds, woven 
f ir leg heritages, fashioned with reference 


however inadequate to our needs of the moment. 
time when a few principles of 
would suffice for international 
d complexity of our present 
taken us far from that day. 


courtesy and 
intercourse, the ell 


Id society 


Another lay notion which holds a spell leads 
people to think of law as something that is auto- 
matic. The illu of certainty is not confined to 
he statement of the law, it is extended to its execu- 
tion as well. | is envisaged as a body of self- 
executing, self-applying, self-administering doc- 
trines, waiting to be captured and ready to do their 

rk quickly, h courts more or less automatons 
1 the process. Senator Borah wants an international 
urt, he recently told us at Philadelphia, to “func- 
n under a y of laws” and to “be governed 


jurisdiction by law,” of which the 
attach by reason of the nature 
and by authority of law, and 
the consent of the foreign offices 
This is simply an 


its powe! 
urisdiction 

the contri 
t by reason 


1 


the different governments.” 


extreme statement of the conception of automatic 
iw, removed from the reach of human hands serv- 
ng human desires. 

Both of these conceptions—the conception that 


exists in space as the atmosphere exists ard 
the conception that once captured it is capable of 
automatic ope! n—give some direction to the 


current agitation for codification of international 
law, and understanding of them may assist us to 
turn this agit n to account in our task. Certainly 
we cannot stop with pointing out the false basis. 
The tendenc: f law to lag behind the society 


vhich it serves 
tional law is 


is always strong, and our interna- 
riously inadequate to the every- 


ay needs present world society. 


The common phrase “codification of inter- 
itional law” is used by many people with little 
egard to distinguishing between three quite differ- 

ent functio1 We might attempt a codification 
vhich would formulate and restate our existing 
law, much of which has come down to us as cus- 
tomary law Or we might undertake extensive 
egislation based on a study of present day world 
society, and an effort to torge a law to meet its 
needs. Or might attempt to bring about uni- 
rmity in the laws of various countries in matters 
vith respect to which our common life makes diver- 
sity lead to difficulties. As a term of art, codifica- 
on should btless be restricted to the first of 
these processes; in common parlance it is more 
yiten applied to the second; while some reason may 
e found for giving it the third meaning. 


Uniformity in Municipal Laws 


To deal first with the process of producing 
rmity in the municipal law of various coun- 
es, we have an experience in the North American 
ntinent which is not without some interest in the 


held of international relations. For more than thirty 


years, our own National Conference of Commis- 
sioners on Uniform State Laws has been function- 
ing and its labors have resulted in some thirty 
uniform acts, several of which have been adopted in 
practically every state in the Union. A similar Con- 
terence of Commissioners on Uniformity of Legis- 
lation now exists in Canada, and though it has held 
but seven annual meetings, it has already approved 
various uniform drafts some of which have been 
enacted in the several provinces. Both of these con- 
ferences resemble international conferences in 
many ways. Each state in the United States, and 
each province in Canada, sends commissioners who 
are not infrequently government representatives. 
Their approval of a draft leaves the state legisla- 
ture quite free, however, in its later consideration 
of the draft, and when a draft is finally enacted by 
several states they have no obligation inter se with 
reference to it. Various suggestions have been 
made for creating such inter-state obligations, with 
respect to certain legislation, by the inter-state com- 
pact recognized in our American Constitution (1, 
10, (2)) and in 1921 a committee under the chair- 
manship of Mr. John H. Wigmore reported that 
such compacts afforded “the only available method 
of securing needed harmony.” * 

In the international field, the outstanding effort 
to make national legislation uniform in different 
countries with respect to matters of international 
import is now that of the International Labor Or- 
ganization created by the Treaty of Versailles. ‘The 
draft conventions adopted by the International 
Labor Conferences which have met annually since 
1919 are very similar to the Uniform Acts ap- 
proved by our National Conference of Com- 
missioners on Uniform State Laws, though by 
reason of the governmental character of the In- 
ternational Labor Conference its work has far 
greater importance. Moreover, each government 
represented in the Conference agrees within 
eighteen months after the closing of a session to 
bring each draft convention “before the authority 
or authorities within whose competence the matter 
lies, for the enactment of legislation or other 
action.” * The decision at the sixth Conference in 
June, 1924, to postpone final “adoption” of any draft 
convention until after its consideration by two con- 
secutive conferences’ should add greater importance 
to the work of the Conference and should insure 
its wider acceptance. In six years, sixteen conven 
tions have been adopted by the Conference. One 
of them concerning unemployment has been ratified 
by no fewer than seventeen states. The Convention 
concerning employment of women during the night 
and the convention concerning the night work of 
young persons employed in industry have each been 
ratified by thirteen states. In other words, the law 
of as many countries has been made uniform with 
respect to the subject matter of the convention. 

Another notable effort to secure uniformity in 
municipal law has resulted in the framing of the 
Hague Rules of 1921 relating to the liability of 
cargo carriers for damage done to or loss of goods 
carried in ocean-going vessels. These rules were 
approved by the representatives of twenty-four 
countries present at an International Maritime Con- 

1. National Conference of Commissioners on Uniform State Laws 
Report of the Committee on Inter-State Compacts, 1921, p. 58 

2. Treaty of Versailles of June 28, 1919, Art. 405 

8. International Labor Conference, Report of Sixth Session, p. 223 


4. For a list of ratifications see International Labour Office. Indus 
trial and Labour Information, Vol. XII, No. 12-138 
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ference at Brussels in 1922,5 and were somewhat 
modified at a later Conference in 1923, and they 
have already been enacted into law in England 
in the Carriage of Goods By Sea Act, 1924° A 
bill introduced during the last session of Con- 
gress by Representative Edmunds (Pennsylvania) 
for the purpose of enacting them in the United 
States, failed of passage. The Brussels Con- 
ference recommended three draft conventions to 
the governments represented, and though none of 
them has as yet been put into final form, it does not 
seem too sanguine to hope that this movement will 
be continued until most maritime countries will be 
living under laws not greatly divergent with respect 
at any rate to certain topics of maritime law: 


From these observations on two fields of 
activity leading to the greater uniformity of the 
municipal law of various countries, it seems possible 


to conclude that much can be done toward remov- 
ing friction and toward the smoother working of 
our world society if “codification” in this third 
sense is advanced and promoted. But it is only 


1 1 


in limited fields that this work may be undertaken, 
in fields where national law either exists or is 
prevented from existing by the failure of different 
countries to act in unison, and in fields where 
divergence in the laws of different countries makes 
dificult and inconvenient the normal contacts of 
nationals and the normal intercourse of states. 
Re-Statement of the Customary Law 


“Codification” in its more artistic sense would 
be used with reference to the formal re-statement 
of our existing international law, chiefly the cus 
tomary law by which nations fashion their course 
in dealings with each other. Codification in this 
sense is being urged today chiefly because of the 
general despair with international law during the 
war. Yet the demand is seldom voiced for a formal 
restatement of the laws of war—rather it goes fut 
ther to require that an international 
include a provision making war a crime. The in 
congruity of coupling such a declaration with laws 
concerning the conduct of war is obvious, but ap 


code shall 


parently it is not generally appreciated 


One of the great reproaches brought against 


—4 


the Hague Conferences was that they concerned 
themselves so largely with the laws of war. Yet 
they did achieve an important result in this field, 


17 


and the popular belief that it all came to naught in 
the war is not borne out by the facts. The con 
ventions were so drafted that it is doubtful whether 
most of them were in any legal sense binding during 
the war, but they did furnish convenient pegs on 
which arguments could be hung and their existence 
must have had a moderating effect in many in 
stances. The Second Hague Conference looked fot 
ward to a third conference w would undertake 
the preparation of regulations relative to the laws 
and customs of naval war, as the laws and customs 
of war on land had already been codified in 1899 
The London Naval Conference in 1908-9 was an 
attempt at codification in this field, but the fate 
of the Declaration of London in later years and 
the development of naval practice during the war 
do not augur well for development in this field 


At the Washington Conference on Limitation of 





° ‘ 5 
Armaments in 1922, a commission was created ti 
5. See the Report of the Delegat the United States t 
International (¢ feret n M t I Washingtor 192 | ~ 
Dep’t of Commerce, Trade Informat i tin No. 297 (Novembe 


1924) 
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less have influence on any future 
the same field though only the Unit 
British Empire, France, Italy, Japan at 
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had agreed at : 
acceptance of the report and the cour 
lowed to secure the consideration OT it 
dations by the other civilized Powe 
years have now 
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Undesirability of Codifying the. Laws of War 


This experience does not great 
attempt formally to restate the laws 
conduct of wat Even if such an atte 
sirable. before the war, even if it 
engross too much of the attenti 
Conferences, we have not been p! 
ated since the war for carrying on 
the first place, there has never beet 
two large Powers would not have bs 
from such an undertaking 
Russia was represented at Washingt 
at the meetings of the commission at T 
1923. In the second place, the Power 
victorious in the War 
things their own Way in any suc 
the war, and to veer toward a just 
own conduct and a denunciatior f 
conduct while the fighting was 9 
notably true in the framing of th 
marines and gases at the Washinet 
in 1922. And in the third 
time since the war when sufficient 
sideration could be given to the cla 
ests of neutrals. None of the more 1 
succeeded in maintaining its neutrality 
Great War, and a conference on the 
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customed to the League of 
the c mj lete and effective 
nswer the question either way. 


the law of neutrality as 
lerst in the days of the Hague Peace 

rences WI tisfy the world today 
t | s the attitude which was 
l Lord | rt Cecil and other delegates of 
owers WV first Assembly of the League 
Nations met Geneva in 1920. The Advisory 
er which framed the original 
the statute of the Permanent Court of 
te t e had approved a recommenda- 
proposed Mr. Root and Baron Descamps, 
e for a ne nference of the nations to re- 
te e rule ernational law as they had been 
ted by tl nts of the war, to agree on 2ddi- 
which tl ir had shown to be necessary, 
é e gen agreement on dis- 
1 rules il t consider the subjects not yet 
uately reg ted by international law. When 
é came before the Assembly, 
Robert | now Viscount Cecil, declared it 
be a “ver ngerous project at this stage in 
rid I and he added: “I do not think 
have arriv t sufficient calmness of the public 
lt hat witl t ve serious results 
he future ternational law.” * With our pres- 
perspect the psychology then prevailing, 
th our pre t knowledge of the difficulties of 
ing e of all the nations, and with 
present r e to go beyond the steps then 
ned pract e with reference to the tolerance 
iety, is it not to be deemed a 
ite tl that this plan w not carried out? 

Restating the Laws of Peace 
lies in the direction of formally 
tating tl roverning the conduct of war, 
ne rea lo not apply to restating the laws 
erning nort relations of states in time of 
é In tl field certain work has been done 
hich has undoubtedly made for clarification and 
é nd he draft codes Bluntschli, Field 
Fiore have been very useful, and much more 
rk along tl me lines is needed. Yet it may 
t hether even this field codifica- 
without its dangers of introducing rigidity 


ness into provisions of the law 


ot e are now sufficiently clear and 
rst t 1 great inconvenience.’ States 
t or led toda. ut the law affect- 


istance, nor indeed the law 
main and jurisdiction. An 


ff ent of this law along the lines 
ng f wed by the American Institute of 
v with reference to certain topics of American 
; 4 uld certainly be helpful. It is 
hether formal codes framed under 
eg 1 greatly help our situation. The 
itisfactory code conceivable dealing with 
succession, acquisition of territory, servitudes, 
ditior nd immunity of public vessels, would 
to relieve international tension. 
the current demand for codi- 
f such formal restatement have 

Assembly, Plenary Meetings, p. 746 
Pp Baker luminating paper or The Cod 
internat f ow n the British Year Book of Inter 


been brought out in the efforts of the Conferences 
of American States during the past two decades. 
In 1906, a convention was concluded during the 
session of the Third International American Con- 
ference for establishing an International Commis- 
sion of Jurists to codify public and private inter- 
national law. The convention provided that the 
commission should meet at Rio de Janeiro in 1907, 
but most of the Governments including that of the 
United States did not ratify until after that time. 
Further negotiations were required, and the com- 
mission did not meet until June, 1912. At that 
time, four committees were organized to deal with 
public international law, and two additional com- 
mittees to deal with private international law. The 
full Commission set a second meeting for June, 
1914, but it was never held. The fifth Conference 
which met at Santiago in the Spring of 1923 has 
now re-constituted the Commission for the “gradual 
and progressive codification” of international law 
as well as the codification of “American private 
international law,” and the Commission is to meet 
at Rio de Janeiro during the current year. 


Extension of International Legislation 


Che work of this commission must necessarily 
be slow and unspectacular, and its promise does 
not satisfy the popular insistence for “codification.” 
For that term is most frequently used to involve an 
enlargement of our existing international legisla- 
tion to meet more adequately the needs of our 
time. It is not uniformity of the municipal law of 
different countries, it is not the restatement of cus- 
tomary law which most peoples fairly understand, 
that is sought. It is the forging of new law to fill 
in the fissures caused by rapidly changing society. 
Such fissures do exist and many of them are creat- 
ing problems of the first magnitude, both juridical 
and political. The difficulties today about dual 
nationality, about the nationality of married women, 
about the enforcement of national laws by measures 
taken outside marginal seas are examples of juri- 
dical situations which readily come to mind. To 
meet these, legislation is needed and not simply 
restatement. To apply the term codification to 
this process is as misleading as it would be to 
speak of codifying our own national law regulating 
industrial disputes. In large fields of human rela- 
tions, both national and international, there is no 
such law to be codified. 

Progress of International Legislation 

Now in the field of international legislation, a 
great deal has been accomplished in the last half 
century. A glance at David Dudley Field’s Out- 
lines of an International Code, published in 1872, 
is sufficient to bring home an appreciation of the 
extent of our progress since he wrote. One part 
of his Code, perhaps its most important part, 
was devoted to “uniform regulations for mutual 
convenience.” Under this heading he listed the 
following subjects: shipping, imposts, quarantine, 
railways, telegraphs, postal service, patents, trade- 
marks, copyrights, money, weights and measures, 
longitude and time, and sea signals. In the fifty 
years since he wrote, we have got general multi- 
lateral international conventions dealing with each 
of these subjects. Three years after his draft was 
published, the Universal Postal Union and the 
Union of Weights and Measures were formed. It 
is a record of large legislative activity, and yet it 
has been all but ignored in the standard treatises on 
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international law. Just as the American law schools 
tended until a decade ago to ignore statutes in 
their treatment of the traditional common law, so 
they still tend to ignore international legislation in 
their dealing with the traditional international law. 

Most of this body of international legislation 
has survived 1914, and in a short five years since 
the end of the war, significant additions have been 
made. Multilateral treaties have been drawn up 
covering a variety of open to signature 
and ratification or adhesion by most of the states 
of the world, and constituting in effect law-enacting 
instruments for the better integration of interna- 
tional society. In fact, they challenge us to a re- 
examination of much that was said and written 
during the past century about the nature of inter- 
national law and about its grounding in the philos- 
ophy of a law of nature of Grotius’ day. If the 
process can go on for a few decades, and if taught 
law does not prove too tough for the adjustment of 
our conceptions to the facts, we shall have to face a 
restatement of the jural postulates of international 
law and a clarification of the philosophical implica 
tions of our common assumptions. Such bland 
analogies as that of treaties and contracts will come 
in for critical examination, and we shall be fer 
tunate if we escape the arid extremes of analysis 
which have recently appeared in American muni 
cipal law. In short, we are in need of what Mr. 
Pound has termed a “functional critique of inter 
national law in terms of sib 


Recent Additions to Conventional Law 


subjects, 


social ends. 


The principal recent additions to our store of 
international legislation are due to the functioning 
of the machinery which we call the League of 
Nations. The existence of that machinery has 
enabled conferences to be held with regularity, has 
introduced continuity in our legislative effort, and 
has afforded facilities for the necessary preliminary 
and subsequent attention to be given to render the 
legislation effective. The work of the two Con 
ferences on Communications and Transit, held at 
Barcelona in 1921 and at Geneva in 1923, is most 
suggestive of the possibilities of this new legis 
lative method. The Barcelona Conference drew 
two important statutes on freedom of transit and 
the régime of navigable waterways of international 
concern. These two statutes were annexed to 
separate conventions the first of which has been 

thirty-seven states, and 
the second by thirty-one states. The Barcelona 
Conference also drew a declaration recognizing the 
right to a flag of states having no sea-coast, which 
has now been signed or adhered to by thirty-eight 
states. It was followed in 1923 by the Geneva 
Conference which drew a statute on the interna 


signed or adhered to by 


tional régime of railways annexed to a convention 
now signed by some twenty-three states, and a 
statute on the international f maritime 
ports annexed to a convention now signed by seven 
teen states. It also concluded a convention relating 
to the transmission in transit of electric power, 
which fifteen states have signed, and a convention 
relating to the development of hydraulic power 
affecting more than one state, which thirteen states 
have signed. 
Numerous 


régime of 


f Nations confer- 


other League 
] International Law 


9 Roscoe Pound, “Philosoph l ar 
Ius Internationale Illustrantium 


[ 2 
in Bibliotheca Visseriana, Dissertationun 
(Leyden, 1928), p. 78 


ences in the past five years have added 


statutory law of nations.” In 1921, a conference on 
irafic in women and children brought up to date 
the convention of 1910, and its work resulted in a 
new convention now signed by thirty-nine states 
In 1923, a conference on obscene publications 
brought up to date the old agreement of 1910, and 
the new convention has now been signed or ad- 
hered to by forty-five states. A conference in 1923 
promulgated a convention on the simplification of 
customs formalities now signed by twenty-nine 
states. The Fourth Assembly in 1923 approved a 
protocol on arbitration clauses in commercial con 
tracts which has now been signed by twenty states 
The work of a conference now in session may pro 
duce a new opium convention, and within a few 
months another conference will assemble to draft 
a treaty on trade in arms and ammunition to replace 
the St. Germain convention. This activity is in 
addition to the regulation of large public questions 
as, for instance, by the special international treaties 
as to the Aaland Islands, Memel, and Eastern Euro 
pean frontiers. It is in addition to the promotion of 
harmony in international administration in suc! 
meetings as that of the Paris Passport Conference 
in 1920. And it is in addition to the exploration of 
certain topics of private international law, such as 
the execution of foreign judgments. 
Method of Future Development 

Such progress is encouraging not 
its own sake but also because it points t 
the future. It proves a method, and now that per- 
manent machinery exists for pursuing it the method 
must be used more and more as the problems of 
world society urge themselves upon us. We have 
now a possibility of the functio:..l development of 
international law, not by lawyers alone but by ad- 
ministrative officials and special experts whose in 
terests traverse frontiers and who are enabled to 
meet periodically for consultation and comparison 
of their results. 

Now it seems obvious that unless the de velop- 
ment of international law by this method is con 
sciously undertaken, unless continuous effort is 
made to see that needs are met, the result is likely 
to be only piecemeal. Even with the elaborate 
machinery of the League working persistently and 
successfully, the subjects dealt with might be 
chosen only at random and many subjects might be 
wholly neglected. This was recognized by the Fifth 
Assembly of the League of Nations in 1924, when 
the Swedish delegation took the initiative in pro 
posing that the various governments be invited to 
study the field and to say what subjects of interna- 
tional law, public or private, might be usefully 
examined with a view to their incorporation in inter- 
national conventions by international conferences 
After extended deliberation, the Assembly decided 
that a committee of experts should be convened to 
prepare a provisional list of the subjects of inter 
national law the regulation of which by inter 
national agreement would seem to be most desirable 
and realisable at the present moment, to solicit the 
opinions of the Governments of all states whether 
members of the League or not, and to report t 
the Council on the questions which are sufficiently 
ripe for embodiment in international conventions 

10. For lists of these treaties see the League of Nations Offic 
yurnal, 1924 1127 ff 
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tee of jurists has now been 
with the veteran Ham- 

man and with such well-known 
+, Schticking, de Visscher, 
yr its seventeen mem- 
1ittee will doubtless 
years to come, and it ought to 
a sort of steering committee 
aw-making conferences which the 
inaugurated. If these confer- 
quarter of a century, they 
ibution of conventions which 
nternational law into much closer 
realities of our international life. 
tence to assist in applying such 
lisputes arise, our opportunity 


to be along these lines that 





progress in “codification” may be expected in the 
decade that lies before us. I think we can count on 
larger results from this extension of international 
legislation than from any restatement of the exist- 
ing law or from any introduction of uniformity 
into municipal law. We cannot view with supine 
indifference the popular dissatisfaction. It can be 
turned to our advantage if the profession will but 
give it purpose and direction. But our main re- 
liance must be on ourselves and on our own pro- 
fessional efforts. Loyalty to Grotius will not pull 
us through, and we cannot content ourselves with 
quotations from John Marshall. Ours is the task 
of building on twentieth-century foundations a law 
that will meet the needs of a twentieth-century 
world society. We must construct not merely a 
body of law, but also a legal philosophy that will 
give it vitality and power for growth. 
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Judicial Administration Under French Régime 





Multiple Duties of Procureur 


Royal Edicts As Primary Laws—The Code Louis and Criminal Ordinance of 
1670—Ferriére’s Custom of Paris—Le Parfait Notaire, Etc.* 


By Henry Praucue’ Dart 
Of the New Orleans, La., Bar 


NE, as named and claimed by La 
he French Crown in 1682, was a 
ounded North by Canada, East by 
tlements on the Atlantic, South by 
and West by the horizon, which 
nt whatever lay West of the Mis- 
the sea, between the North and 
above set out. Spain had already 
rers up from Mexico into the ex- 
rt of this prospect, but if France 
be sure La Salle was not advised. 
rn part of La Louisiane was called 
the Illinois, after the dominant 
ch occupied it. Succeeding La 


re was a slow drift into that part of 


uit Missionaries, Coureurs de Bois 
traders, but this extended no fur- 
uth of the Ohio; the remainder or 
the Colony remained untouched by 
foot, until rumors reached the Court 
iwlish activities and plans for the 
Mississippi and occupancy of the 
by it and its southern tributaries. 


this menace, Louis XIV in 1698 sent 


handful of soldiers, sailors and set- 

a post at or contiguous to the 
The happy termination 
in January, 1699) put the French 

ion of the Gulf Coast adjacent to 
1 of the river itself, only a few 
the vanguard of 
By so close a mar- 
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English ship, 
red the river 


necting of the Louisiana State Bar 
April 26, 1924 





gin was it that the Civil Law bested the Common 
Law in what is now the State of Louisiana. Physi- 
cal possession being in the French, the English re 
tired and there followed a period of neglect by the 
possessors, who piddled with the sovereignty of the 
land and were more than once on the point of aban- 
doning the adventure. 

gut in 1717 John Law’s great financial specu- 
lation furnished an opportunity to the King to un- 
load La Louisiane upon the Company of the Occi- 
dent, afterward called the Company of the Indies. 
This was a chartered corporation, invested with the 
suzerainty of the Colony. It established Civil Gov- 
ernment, pushed settlers into the wilderness, im- 
ported African slaves, founded New Orleans, and 
in 1722 made it the capital of La Louisiane. Dur- 
ing its possession and administration of fourteen 
years the company was managed by a Board of 
Directors in Paris, which appointed Governors for 
the Colony and named the Military Chiefs, and all 
subordinate officers. Two local councils were cre- 
ated, one by the company, the Conseil de Regie for 
the government of the business affairs of the com- 
pany in the Colony, and the other by the King in 
1719, the Conseil Superior to administer justice in 
the Colony. 

The law court here created first appeared in 
Louisiana under the Crozat regime. It was estab- 
lished in 1712, made a permanent institution in 1716, 
and reorganized in 1719. We have no records of 
this earlier Superior Council, but the Edicts creating 
it have survived, and from those laws we know that 
it was the lineal ancestor of the Court of 1719. This 
judicial organization had been devised by the King 
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for all the colonies of France, taking the place there 
of the local parliaments (or courts) of the mothe 
country. These Councils were filled by direct 
appointment of the Crown, its members held office 
at its pleasure, and the Court was thus freed from 
the system of venality or purchase of the judicial 
office which then prevailed in the parliaments. But 
in Louisiana, under the Company of the Indies, the 
1 by the Company, and the 


Council was nominated by 
commission of its members under the Great Seal of 
France followed as a matter of course, this privi 
lege having been conferred in the Charter of the 
Company. 

When that corporation relinquished its fran 
chise and the Colony reverted to the Crown in 1731 
the various offices created for the Company’s régime 
were retained and filled with appointees of the King 
The Superior Council was retained, vested with plen 
ary jurisdiction, civil and criminal, and sitting as a 
court of last resort, save that the Privy Council at 
Paris could always be appealed to by process in the 
nature of our writs of certiorari, for a review of the 
decision below. This remedy was not infrequently 
exercised, and it is said there is quite a body ot 
archives lost somewhere in the bureaux of Paris 
covering the cases thus reviewed 

The Superior Council had no law-making 
powers. 1 the author 
ity of a municipal council. It was purely and simply 


It was not even invested wit 
a court with certain well-defined duties and powers 
Its functions were confined (a) to the registration 
of the Commissions of the several officials who from 
time to time occupied the Executive and Adminis 
trative offices; (b) registration of rules, orders and 
regulations enacted by the Company of the Indies 
and afterwards by the Crown affecting local admin 
istration; (c) registration of laws, general and spe- 
cial, enacted in France, this being the promulgation 
thereof in the Colony; (d) registration of contracts, 
sales, mortgages, marriage contracts, donations and 


the like, such registration in certain cases being 
necessary even then; and finally (e) it exercised the 
judicial prerogatives of a Court sitting without a 
jury and invested with plenary jurisdiction over 
every justiciable subject, including herein all mat- 
ters cognizable before a Court administering civil, 


criminal, probate and admiralty law. Our archives 


show no disposition of the Council to depart from 
the circumscribed powers here summarized, until 
its revolt against Ulloa in 1765. That affair was 


] ; h 


clearly revolutionary and that was the basic propo 
sition at the root of O’Reilley’s prosecution in 1769 

This Superior Council was at the beginning the 
only court in the Colony, and it had civil and crim 
inal jurisdiction over the wh region that was 
called La Louisiane. Latet local Governor was 


assigned to the Country of the Illinois and his post 
tion made him the head of a Court of the same chat 


acter sitting at Kaskasia, old Fort Chartres and 

other places, where from time to time the seat of 

that government was situate. There was also estab 
cam 


lished in 1722 a petty court for New Orleans. We 
shall concern ourselves here with the Council which 


sat at the start at Biloxi and other ambulatory cap! 
tals on the Gulf Coast in what is now part of Ala 


1799 


bama and Mississippi, and in 1722 was removed to 
New Orleans. That little hamlet, which even then 
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was called a city, remained the domicile of the Court 
until 1769, the end of the French era 

The Court was composed of the principal 
officials of the Colony, and some laymen 
of these officials in the Court was the Intendant of 
the Colony, who, in Louisiana, was uniform] 
the Commissaire Ordonnateur. He was 
the Civil Executive of the Colony, for the Gover 
nor’s duties were principally military, and he shat 
with the Intendant what little other power he exe: 
cised. The Intendant had control of the purs 
strings and the appointment of civil functionaries 
He presided over the Superior Council when in ses 








sion, and was officially designated as First (pr 
mier) Judge. It was his province to direct the ' 
course of discussion, to guide the deliberations, to 
take up the vote and announce the decisions in all : 
litigated matters. In addition he was judge of first 
instance, in which capacity he made inventories of 


successions, affixed and raised the seals, and, 


' 


short, exercised all the routine duties : 
in matters that were uncontroverted or required no ; 
final decision. The next, and almost equally impor 


DD 


tant, official in the Council was the Procureur du 
Roi, the Attorney General of the Colony. The law 


required him to be at the elbow of the first udge 
to advise him and the Council. It was the rule : 
practice in that day that the Procureur du R 
should sum up every case and submit his “conclu 
sions” to the Court. He always had the last word 
and though the Court sometimes declined to follo 
him, it is fairly safe to say that the Procureur solved 
by his “conclusions” most of the questions of fact 
and decided all questions of law raised by the issue 
In addition he drew the pleadings, sometimes 
both sides, and in his dual ca acity of pleader f 
the parties and adviser of the Court, he occupied 
unique place in our Colonial legal history 
The Clerk (grefher) was also a member of tl 
Council and a very important factor in its opera 
tions. The other members were the Governor, t] j 


Lieutenant Governors (Lieutenants 
three or more laymen. The Council of 1/19 beg: 

vers; this number varied from time 
1 be increased or supplied by mem- 


] 


with nine meml 
to time and coul 
bers ad hoc called by the Council to sit and decide, 
for the law of France embodied in the edict creating 
the body, required the concurrence of three of the 


Council in civil, and four in criminal judgments 
[hese temporary members were so often needed 1 
the long course of the Council’s history that provi 
sion was later made for a permanent additio1 l 


these were called Councillors-Assess« 
The Intendant, sitting at the head of our Court : 
was at no time, so far as we know, a lawyer, bt 


always a man of affairs, who had been train 


France in some of its bureaux or administrat1 

offices, and usually his appointment was due to his 
reputation there established or to belief in his fitness ; 
by experience The nature of the Intendant’s office 
required a certain ability to grasp and decide such 
problems as would «rise here, and his past careet ‘ 


also carried with it an implication that he knew 
some law. He might, in his judicial capacity, be 
compared with the judex of the ancient Roman sys 
tem, who was not always a lawyer; the remaindet 
of the Superior Council has, likew 
to the Concilium of the judex. The Procureur was 
always a lawyer (at least after 1716), and « 


1 ; 1 


French colonial legal history produced several met 
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mony with the local officials, and all of these sought, 
on various and sundry pleas, to recuse themselves 


as judges. The Procureur, indeed, started that ball 
rolling by asking his own recusation on the ground 
that the owner of the smuggled cargo was a relative 
of his wife. The Council took up his application 
first, and there was much learned discussion over 
the provisions of the Ordinance of 1667, in so far 
as it related to such matters. The Council quickly 
decided that the Procureur was not within the rule 
and denied his application to be recused. It then 
took up the other applications one by one, and sol- 
emnly decided in each instance that the rule did 
apply to the other applicants. The Procureur was, 
therefore, left without a Court. The statute cre- 
ating it seemed to make no provision for that condi- 
tion of things, and posterity will never know how 
the suit terminated, because the record closes with 
this incident. 

The reference in that debate to the Ordinance 
of 1667 sends us to the Procureur’s shelf for the 
famous Code Louis or Code of Civil Procedure of 
1667. This was promulgated by Louis XIV in April 
of that year as the “Ordonnance Civile.” The King 
had fought many battles and believed that posterity 
would rank him in the military class of Augustus 
Caesar. He desired also to be remembered as the 
Justinian of the West, and in the interim between 
campaigns busied himself reforming the law of 
France. This Code of Civil Procedure of 1667 was 
the product of a Council appointed by him, contain- 
ing the ablest lawyers and judges of his reign 
Their work so pleased the King that he caused a 
medal to be struck in commemoration of it. In 
the Edict promulgating the law he declared that, 
having given peace to France by the power of his 
arms, he would now serve Justice by re-establishing 
the authority of the law. He accordingly, “of his 
certain knowledge, full power and royal authority,” 
enacted this statute containing twenty-five titles 
and many hundreds of articles. It bears a close 
resemblance to Louisiana Codes, both in the mat- 
ters treated and the order of presentation. Indeed, 
in some particulars the resemblance is so strong 
one is tempted to say this old Code was carefully 
considered by the redactors and creators of our 
Codes. 

The Procureur’s library contained an annotated 
copy of the Ordonnance Civile, and it must have 
been a well-thumbed book, for it was in constant 
use. The pleadings and arguments (“conclusions”) 
of the Procureurs refer to it so often that one may 
track its application in all its details. They took 
from it the rule of pleading, the forms and delays 
of citation, and other writs. They followed the 
method there established for the introduction of 
evidence and the admissibility of proof, and for the 
whole machinery of trial, judgment and execution 
In the latter they allowed the exemptions contained 
in the Ordonnance, which, as with us, protected the 
debtor from seizure of his bed and kitchen utensils, 
and the beasts, tools and implements of the laborer 
and farmer. 

The busy Procureurs of the French régime 
during their half century of possession wrote thou- 
sands of records, built upon the forms and practice 
and ideals of procedure laid down in the Code of 
1667, with the amendments thereof made from time 
to time by the Crown and the orders of the Parlia 
ment of Paris. They had occasion to touch every 


































feature of litigation known to their era, and when 
France passed the Colony over to Spain this half 
century of judicial life had embedded certain things 
so firmly that the Spanish lawyers and judges who 
succeeded the Procureur and Intendant could do 
and did do nothing to uproot them 

The shadow of the Ordonnance Civile of 1667 
hung over the Spanish pleader and judge, and con- 
formity was the easiest road out. The years of suc- 
ceeding Spanish rule left Governor Claiborne power- 
less to change it in 1803, and his Territorial Council 
would not attempt it. We are, in consequence, 
today under our Civil Code and Code of Practice, 
using methods of practice and giving names to our 
procedure that were current in the French colonial 
era. Scores of illustrations could be given, but a 
familiar one must suffice. Exceptions, says the 
Ordonnance Civile, must be pleaded and tried before 
going into the merits. The learned annotator goes 
back to Loysel, who wrote in the century before 
the Code and quotes that Exceptions must be 
pleaded “commencing with the declinatory, then to 
the dilatory, and finally to the peremptory.” 

3ut the Procureur was at once a civil and crim- 
inal lawyer; the duty of a prosecuting officer was 
heavier than at this day, because his position made 
him the,head of the police force. He had to follow 
every offense against the peace and good order of 
the community, from its inception to the end, before 
the judges. He was notified promptly of fires, acci- 
dents, injuries to person or property, brawls, 
breaches of the peace, misdemeanors and crimes. It 
was his duty to move quickly, to investigate on the 
spot, and to write, without delay, a proces verbal 
and deposit it in the Greff (Clerk’s office). This 
procés verbal was the beginning of the prosecution ; 
it was the equivalent of an affidavit, information or 
indictment, as those forms are now used by us, but 
it could not be abandoned without the formal con- 
sent of the Court. Here again the Procureur relied 
upon another handbook, the Criminal Ordinance of 
1670, a remedial statute enacted by Louis XIV upon 
the report of a Council created by him. History 
has not been over-generous in dealing with the Civil 
Ordinance of 1667, but there is no praise whatever 
awarded in this day to the Criminal Law of France 
as it was administered under the Ordinance of 1670. 
It was a bloody statute, in which secrecy was the 
primary element and the benefit of counsel denied. 
The overt act being proved, the accused carried the 
burden of proof and there was no presumption of 
innocence. But fortunately we are not interested 
today further than to recall that this lawbook was 
also at the elbow of the Procureur and was in con- 
stant use, for there were so many things that fell 
within his purview he must know at his peril when 
to act and how to advise “our lords,” the members 
of the Superior Council and its Presiding Judge. 

3esides these two great statutes the Procureur 
had to know the General Ordinances and Laws of 
the kingdom, because the grant of law to the Colony 
brought the people under the Custom of Paris and 
the Laws and Ordinances of the Realm. There 
were many such laws and ordinances affecting mar- 
riage, minors, successions, transfers of land and 
other matters. Some of the problems to be settled 
dealt also with commerce, the currency, the marine 
and the routine affairs common to all colonies, as 
to all of which there was legislation. We have in 
our archives many such Mss. statutes in their orig 
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inal form, promulgated variously as Edicts, Decla- 
rations, Letters Patent or Ordonnances, but no 


. on 


matter by what name they were called they were 


the laws of the realm and of the Coleny, to be 
known and observed wherever applicable. There is 
no doubt printed copies of most of these statutes 
were in the Procureur’s library, which would not 
have been complete without them. It is probable 
also that he had a copy of the collections now and 
then issued by the printer to the Crown, but even 
if he had to rely solely upon the written or Mss 
originals which have come down from his era to us, 
he was not badly handicapped, because the scribes 
who did this work were selected for their skill with 
the quill. 

The law which the Procureur was charg 
enforce covered also the Custom of Paris. The Pro 
cureur of 1719 was selected (so the statute reads) 
because he was a Councillor of the Chatele 
Paris, the great court that was concerned par 
larly with the interpretation and cor cti 
that law. The Custom was a small Code, the 
jects were presented under Titles (Divisions 
title was followed by its pertinent articles and 
were only 362 articles in the whole custon 
treated substantive and adjective law, cov 
and the procedure to enforce them. , alt 
epigrammatic, one could say of it as Livingston 
said of his first Practice Act of Louisiana that an 
intelligent office boy could memorize it in o 
ing day. But like our Code of Practice th 
pretation of the Custom had already in 1719 pro- 
duced so much literature no man could read it all 

Coming, as the Procureta did, fresh from his 
duties in Paris, he brought with him the New Edi 
tion of Ferriére’s Custom of Paris, then just off th 
press. Ferriére was a noted and learned annotator 
and a constant producer of law books in France 
He had published as far back as 1692, an authorita 
tive text of the Custom with full references to its 
history, its redaction, the decisions of the several 
Parliaments and various and sundry edicts and 
orders of the King and of the Parliaments. This 
critical Edition and its successor as well, was 
printed in Latin and French, and the annotations 
made free use of Justinian’s Digest and Code and of 
the earlier Roman Law. These two volumes were 
a complete library on the subject, and carried so 
much in the annotations that the Procureur could 
not be at a loss upon any point that had ever been 
presented during the judicial and regal attention 
which the Custom had received after its redaction 
3efore the French era closed still another edition 
of the Custom appeared, a revision of Pierre de 
Maistre’s work brought down to date, with an index 
and table of contents that is a refreshing evidence 
of the industry of our legal brethren in France in 
the Eighteenth Century. The two editions, De 
Ferriére’s and Le Maistre’s, were absorbed in our 
colonial jurisprudence. The text and the construc- 
tion is constantly cited in our archives; so effec- 
tually, in fact, that one may hold the book over a 


' 


period and sit in judgment on the decisions of the 


harged to 





e inter- 


2. Claude de Ferriére was a leader of the 
teenth Century, De of the Faculty of Law of ancien av 
of the Parliament. It was said contemporaneously he was “trés savant 
trés estimé, et surtout trés laborieux.”” Among } 0 he 

six volumes on the Jurisprudence of the Code 
Novels, The Institution Customary in three volun 
the Customs of Paris in two volumes, Selection from t ( 
on the same Customs in four volumes, and a ‘ 
be noticed later, “La Science Parfaite des Notaire 
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Pothier’s 
He was 
1699, the year 


re tl f r French era 
used 
ly our ¢ temporar born in 
erville came r, and dying in 1772, ten years 
ter the cession to Spain. Much that he wrote was 
eful here, and it may be that the citations from 
e Digest were derived from Pothier’s Pandects, a 
onumental task that was completed long before 

Procureut 1 his functions in La Louisiane. 

Another Procureur’s library was 
the most useful one in that legal circle. 

5 was Li I if Notaire Che original book 
ith this title written by Claude Berguére and 
ublished in Geneva in 1635, and went through sev- 
ral editions That title was adopted by the inde- 
cal ére for his work on the same lines, 
nstant use here 
e Greffier (Clerk) could not do 
; a book of forms, and included 
ind much more than one would 
y in a Formulary. In the times 
the Notary was an absolute neces- 
saction of To take one 
1 contract passed before a Notary 
iade full proof of its contents and 
only be rebutted by evidence of like dignity. 
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The Procureur 


business 


e same eff as attached, it is true, to any writ- 
executed re a public official, and we have 
nv instant of this in the archives; wills were 

le before the Intendant, the Procureur, the 
ae 


post Commandant, and above all, 
r (Clerk) of the Superior Council, 


e FF 


ex-officio Notary Public and the only 
tary in the City of New Orleans. He had the 
ggest and j est plum grown on the official tree. 


far was this carried that a mere declaration of 


fact before one of these officials made a com- 
cement f in writing which was a very 
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ing proofs at the proper time and in the approved 
method. 

De Ferriére’s Perfect Notary was at first a 
small volume, but grew in time to be a very fat 


book. Like the Annotated Custom of Paris, it was 
a library in itself, covering every point with apt 
citations and often carrying the origin of the matter 
back to its source in Roman Law. It had a stand 
ing in the court as authority; a pat quotation for 
either side from Le Parfait Notaire was as good as 
a decision of the Superior Council. In a case involv- 
ing the salability of the office of Greffier of the 
Council, the plaintiff's petition was expressly 
pitched upon the law and practice on that question 
as laid down in this work; to the mind of the 
pleader that made it res judicata! As has just been 
seen, this book was extremely useful alike to the 
Procureur, the Greffier, the Premier Judge and the 
Superior Council. They found here a form ready 

made for everything and they used it regularly, 
though sometimes very carelessly. 

When I began to study the French archives | 
was often puzzled over an untranslatable sentence 
in an important document. For instance, in a mar- 
riage contract a sentence would begin, “Renounc 
ing, etc., etc.,” there would be nothing in the text 
to explain these gaps, but when I consulted Le Par- 
fait Notaire I found the answer. Having once given 
the form to be used in such cases the writer would 
thereafter say, “Renouncing, etc., etc.,” meaning, of 
course, the draftsman should turn back to the first 
form and fill out the etceteras. But those were the 
days of long documents, quill pens and tired fingers. 
They counted time chiefly by the sand running 
through an hour glass or by a lighted candle. The 
draftsman watching the lowering sand or the splut- 
tering wick with his finger on the form book liter- 
ally didn’t have the time. Besides, the Notary was 
paid in fees, and he probably more often tempered 
the wind of costs to the shorn lambs about to 
plunge in a new and costly adventure. This is not 
a bad guess, for in the marriage contracts of the 
Very Great, with numerous functionaries in attend- 
ance, the Notary spreads himself without regard t« 
the high cost of paper or the abbreviations of L« 
Parfait Notaire. Apparently, too, the courts let it 
go at that, for these et cetera documents are very 
numerous, and no one seems to have questioned 
their validity, and anyhow, to what end, for did not 
The Perfect Notary do the same? 

Thus far we have been toiling with the statu- 
tory burdens of the 17th Century which afflicted 
the Procureur and the Superior Council even as such 
things now afflict us. Nor have we exhausted the 
subject, for we must remember that the Codes of 
Civil and Criminal Procedure were followed in 1673 
by the Ordinance on Commerce and in 1681 by the 
Ordinance or Regulation on Shipping. New Or- 
leans produced even then its maritime controversies, 
and when these arose the Superior Council would 
resolve itself into a Court of Admiralty, or more 
frequently it assigned the task to the First Judge. 
The process and the decree, both in caption and 
conclusion, here ran “En Admirauté.” The Ordi 
nance of the Marine was applied to controversies in 
our Court between ship owner and master, to ques- 
tions of jettison and other like instances. There 
were many printed collections of the “Ordinances 
of Our Kings,” but the Procureur’s favorite copy 
was the handsome two-volume folio of 1721, where 
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all these laws of prior date were arranged ip © 1ron 


ological order. These statutes were foll vy 


the Ordinances on Donations /nter Vivos « i 
Causa, on Wills and Trusts and on Secoid Mar 


riages. The Procureur manfully stood by his task 
and the Council worked them all into the settled 


jurisprudence of the Colony. 
The 17th Century was in France the era of codi 


fication; Louis XIV resolved, as we have said, to 
repeat the work of Justinian; his purpose was to 
labor toward a definite legal system for France. The 


preceding reign had been busy revising laws and 
ordinances, but save in the case of the Customary 
Law the principles of the Roman law still controlled 
the courts of the Realm. Louis XIV, therefore, 
adopted codification as a means to the end he had 
in view ; that method enabled his advisers to remedy 
old abuses, to preserve the best of earlier systems, 
and to introduce new ideas. Under this King and 
his son and successor Louisiana faithfully received, 
recorded and enforced these laws. The little book 
case of the Procureur bulged with a growing library 
and its owner’s mind was filled with so much law 
that it pursued him in his dreams, in his pleas, in 
his arguments, and occasionally even drove him on 
Sunday from early Mass to fling its principles in 
the hardened face of some miscreant caught red 
handed violating the laws and ordinances of the 
King. 

One more book must receive our attention 
before we leave the Procureur and his library 
Whenever his surcharged mind revolted and he 
would escape the ever'ssting laws and ordinances 
he turned gratefully to 

Dictionary of Law and Practice, containing the Ex 

planations of the Terms of the Law, the Ordonnances, 
the Customs and the Practice in all the Jurisdictions of 
France by M. Claude Joseph de Ferriére, Doyen of the 
Doctors, Regents of the Faculty of Law of Paris and 
Ancient Advocate in Parliament. 

An enthusiastic annotator of a later edition, in 
his preface (advertisement) said this book was 

the key of the law and practice. The order in which the 
matters are here arranged affords facility to find on the 


spot the point to be cleared up . . . and all those who 
consecrate themselves to the study of jurisprudence 
who are employed in the administration of justice 

must often have recourse to it. . . Those who are 


entering upon the career will find here the first principles 
(premiers notions) of which they have need, the ex- 
planation of terms with which they are not fully familiar 





and an epitome of the best general principles f h 
ter. . . . The most consummate in jurisprude: s] l 
not disdain to have frequent recourse to this book, which 


he should regard as a commodious Repertoire to refres 
his memory upon things which he knew long ag 
The learned De Ferriére had originally call 
his book “The Introduction to the Practice,” but 
the patronage of the youngsters had evidently 1 
sufficed to pay the printer. The new edition went 
out, therefore, as a dictionary that could safely b« 
thrust on the beginners, provided he flattered th 


1 


leaders, “the most consummate” of the professio1 


into using it. It must have been a godsend to th 
Procureur in far away Louisiana, for it is reall 
what it pretends to be. It follows the course of the 
alphabet and treats every subject in the law witl 


sufficient effect to make the reader a wise man, 

not a full one. It is the lineal ancestor of the mod 
ern Encyclopedia of Law and was as useful to our 
forbears as CYC. or Ruling Case Law is now. Turn 


ing its pages over, I am bewildered (such is it 
merit) in making a casual quotation, but “holo 
graphe” catches my eye and you will, I trust, be 


grateful for the reference. “We call a dispositio1 
holographe that is entirely written and signed by 
the hand of the testator,” and this the author but 
tresses with a quotation (in Latin) to sustain him 
‘For the rest, he says, although 
etymology of this word, it t.ould be written holo 
graphe, the usage in France is to write and pro 
nounce it olographe.” This was the way the wot 
is spelled in all the French colonial archives of Lou 
isiana, and it passed thence into our Civil Code. 

[ am glad to be able to furnish so distinguishe 


i 


} 


a lineage for it, but my joy is tempered with regret 
for here we must leave the small but pregnant 
library of the Procureur of La Louisiane, and I trust 


you too have enjoyed our little visit t it 





PROTECTING THE PUBLIC: 
SOCIAL LEGISLATION 


ENCROACHMENT OF 
ON PRIVATE RIGHTS 


By Dwicut G. McCarty 


Of the Emmettsl 


Continued from the 


E now pass on to a consideration of the ap 

plication of social legislation to the realm of 

Business. The Bulk Sales Law is a striking 
illustration of this point. For a number of years 
laws prohibiting sales of merchandise in bulk, unless 
certain statutory conditions were complied with, 
were held invalid and unconstitutional because they 
were considered an unwarranted restriction upon 
the right of the individual to acquire, possess and 
sell property. One of the leading cases of this 
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period was Wright vs. Hart, decided in N« Y ork 
in 1905, condemning the New York Act.*? 

The need of such legislation to prevent fraud 
in sales of merchandise became so strong that it 


1909, twenty states had passed Bulk Sale Laws, as 
well as the District of Columbia and the Federal 
Government. In that year the Supreme Court of 
the United States first passed upon the question and 
in a test case by a unanimous court held the Con 
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and refuse around the Bill Boards have given 
ample ground for regulation. The abuses and grow- 
ing encroachments upon other property rights have 
strengthened the sentiment for prohibition as well 
as regulation. But generally the courts have been 
strict in requiring commercial reasons before acting 
against such advertising. Mere unsightliness or 
other aesthetic reasons have not appealed to the 
courts as ground for sustaining the removal or regu 
lation of bill boards.®® That the government may 
promote artistic and aesthetic projects is not ques 
tioned, but the courts have not yet come to the point 
where they will justify the use of the police power 
against an established business for those reasons 
alone. 

It is the mercenary commercialism that has no 
appreciation of art or beauty and no thought of the 
feelings or welfare of the people, that is continu 
ally perpetrating huge signboard monstrosities in 
our cities and towns, along our highways, and even 
intruding upon the beauties of nature. They have 
no more soul than the man who would cut down a 
giant oak, 500 years old, for a few weeks’ fire wood, 
or the vandal who would erase a Rubens to use the 
canvas for a blackboard. It is high time we put our 
community welfare on a higher plane than that. The 
growing resentment against this sort of exploitation 
is finding expression in legislation which is in line 
with other social legislation of the time. 

In this connection it is interesting to observe 
the trend of the decisions with regard to zoning and 
the regulation of the heights of buildings. Zoning, 
or the right to create by ordinance or statute re- 
stricted districts within a city or town, is a modern 
development. The creation of restricted residence 
districts by ordinance, and the attempt to prevent 
the erection of stores and business properties in 
such residence blocks was in earlier decisions held 
to be an unwarranted invasion of the rights of pri 
vate property.” The need of some such restriction, 
however, has grown imperative in many cities. The 
increase of such legislation has been reflected in the 
decisions of the courts, which show a tendency in 
recent cases since 1920, to hold such restrictions, if 
reasonable, valid as an exercise of the police 
power.” 

It is interesting to know that one of the lead- 
ing upholding the constitutionality of a 
statute permitting the establishment of residential 
districts in municipalities is an Iowa case, Des 
Moines vs. Manhattan Oil Co.,* wherein the late 
Justice Weaver in an exhaustive opinion, without 
any dissent, upholds the zoning legislation, as 
within the police power of the state. He says, “the 
interests of the individual are subordinate to the 
public good and the constitutional guarantees of the 
security of private property were not designed and 
do not operate to prohibit the reasonable restriction 
of its use by legislation enacted within the sphere 
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59. Haller Sign Works vs. Physical Culture Training School 249 
Til. 486 94 N. E. 920; Williston vs. Cooke 564 Colo. 820, 130 Pac. 828 
Other cases are cited in 12 Corpus Juris 925, Note 25A (5). 

60. St. Louis vs. Dorr (1898) 145 Mo. 466, 41 S. W. 1094; 
People vs. Chicago 261 Ill. 16, 1083 N. E. 609; State ex Lachtman vs 
Houghton 184 Minn. 226, 158 N. W. 1017. 


61. Lincoln Trust Co. vs. Williams (1920) 229 N. Y. 813, 128 
N. E. 209. Opinion of Justices (1920) 234 Mass. 597, 127 N. E. 525 
Cliffside Park Co. vs. Cliffside Park (N. J. 1921) 114 Atl. 797. The 
cases are annotated in a note in 19 A. L. R. 1895. 
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of the police power for the promotion of the general 
welfare.” 

There are many modern cases upholding the 
right to regulate the height of buildings, prescribe 
the distance back from the lot line, control the 
laying out of new additions, and in general approv- 
ing the far-sighted objects of city planning for the 
public welfare.** As said by a Connecticut court of 
a town commission plan, “Such an act is conceived 
in public wisdom and serves great public ends.” ™* 
It is certainly a notable advance when private inter- 
ests and even business is made to give way to these 
drastic but necessary city planning requirements 
for the benefit of a better community. 

do not believe I should pass on without refe 
ence at this point to the Ball Rent Law decisions of 
the United States Supreme Court decided April, 
1921. 

These cases upheld the emergency rear 
growing out of the war in the District of Columbi 
which pe ‘rmitted a tenant, upon paying rent, to hol F 
possession for himself and family regardless of the 
wishes of the landlord. This law was upheld be- 
cause the rental conditions within the District of 
Columbia were dangerous to the public health and 
burdensome to public officers, employees and acces- 
sories thereby embarrassing the federal government 
in the transaction of the public business. The court 
held that housing was a necessity of life and that 
all the elements of public interest justified some de 
gree of public control under those conditions. The 
emergency legislation was to end within two years 
and this probably had considerable to do with the 
decision, as four justices vigorously dissented. This 
law overturns all the fundamental legal concepts of 
leases and the control and ownership of property 


It can be justified only on the basis of extreme social 


need, and that Congress considered it more impo! 
tant that families rented hi ive a place to live and 
that wives and children should not be turned home- 


less into the streets, than oat the landlord should be 
able to do as he pleased with his own property. As 
long as he got his rent, the public necessity was 
more important than his rights of property. I think 
we will all that this can be sustained only as 
emergency legislation. It is too dangerous a doc 
trine to be adopted as permanent law. We must 
find some other way of caring for the homeless 

The giving of trading stamps, on sales of mer- 
chandise has been prohibited by a number of state 
laws. These laws were quite generally held void 
by state and federal courts as an unwarranted inte! 
ferenge with trade and business ;* but the Suprem« 
Court of the United States changed all this by 
a line of decisions declaring that laws prohibiting 
trading stamps were entirely constitutional and 
valid. The reason for this position was stated 
by Justice McKenna of that high court as follows: 
“These schemes rely upon something else than the 
article sold. They tempt by a promise of a value 
greater than that article and apparently not repre- 
ee in its price, and hence it may be thought that 
thus, by an appeal to cupidity, they lure to improvi 
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63. Welch vs. Swasey 214 U. S 1 (height of building); Lincol: 
Trust Co. vs. Williams 229 N 3, 128 N. E. 209 (height and 
location of buildings); Re Opinion of Justices (1920) 234 Mass. 597, 
127 N. E. 625 (restricted districts); Cliffs _ Pat k Re ilty Co. vs. Cliff 
side Park (N. J. L. 1921) 114 Atl. 797 (zoning Cochran vs Prest t 
108 Md. 228, 70 Atl. 114, 15 Ann. Cases 1048 (hei ight of buildings) 

64 Windsor vs. Whitney 5 Cc 857, 111 Atl. 354 

65 Block vs. Hirseh 256 U. S 35; Brown Holding Co. vs. Feld 
man 256.U. S. 170 

66 See cases collected r 12 | 
Cases 1916A 209 





1280, notes 85-86; and in 


Ann 








This may not be called in an exact sense 
‘lottery’, may not be called ‘gaming’ 
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make.’*? This is going a long way the inte 
ference with business. If the possibility of abus 
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to which the legislature may go. 
A Texas statute which 
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“to prohibit solicitation is t 


1 


on the ground that 
regulate the business not to prohibit 
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the business into harmony with ethical 
the legal profession, to which it is ne 
lated, is obviously reasonable.” 

his is a 
that can be justified only on the ground of abus 
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between this and ordinary 


conduct 


a matter of inquiry and of judgment that 


made it criminal t 
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considerably in 
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corporate securities until evidence that the 
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tutional, the 
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Michigan, and South Dakota were upheld as va 
as far as the United States constitution was c 
cerned in the case of Hall vs. Gei ger 
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some cases objectionab le features of t 
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they have been sup ported on the ground t 


stock o1 
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Iowa, Michigan and 
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may adopt a law of this character under its polic« 


power in « der to promote the general welfare 
preventing fraud and 


honest me in their bona fide investments. T! 


need of some such protecting legislation is we 
known and the fact that so many blue sky la\ 
have been passed is indicative of the policy of tl 
law makers to give effect to this kind of social legis 
lation. The courts have uniformly recognized tl! 
need of police regulation in this field. Let me quote 
from the case of Steward vs. Grady in which th 
Supreme Court of Illinois in 1921 sustained the 


Illinois Securities Law.” 
for the whole court on this point sa 
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privilege of engaging in a lawful business is t 

67. Rast vs. Van Den.an Lewis Co. 240 1 s 42 1 3¢ S« 
also Tanner vs. Bittle 240 [ S. 369; Pitz s. Was gt 24 
‘ esi 

68 McClaskey vs. Tobir 1919 62 U. S 

69 Alaban ( vs. Doyle 210 Fe 17 M an Law ( 
ton ( s ller 216 Fed. 787 (lowa Law I s rst 2 
Fed. 482 (West Va However, the Arkansas Law was u | 
Federal Court because applicable to foreign corporations Sta 2 
Home Co. vs. Davis 217 Fed. 904 The Flor Act was als 
valid by the State Cor ix P { Flor ¢ 66 South 2 









70 Hall vs 
well vs. Sioux Fall 
Law); Herrick v 

71 300 Til 











vect 
invé¢ 


propel 


unconstl 


Judge Dunn, speaking 


These statutes vary 


different states, but their gen 


securities oO! 


West Virginia 


¢ 


imposition and to protect 































eee 


rr Sats 


ad 


Panera 


wise 


Th esac yee 





matte 


REE I 























PROTECTING THE PuBLIc 


115 





t ' ividual, it is subject to the police 
el . The object of the law is to protect 

bl the dishonesty, incompetence, 
_of persons engaging 
isposing of securities of uncer- 


ponsibility of 


le, whe y the inexperienced and confiding 
ee vx « also to 
eedom of commerce in such 


Sales by 
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sident vendors and sleek peri- 

c sale h glib tongues and indurated 
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rpose « ping wildcat oil fields in distant 
es, mythi rubber plantations in Guatemala, 
iginary per mines in Mexico, for extracting 
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1 for the lreds of visionary schemes, do- 
( lesigned to secure a great re- 
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who need this 
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e( question is how far can the state 
gitimate s policy protecting unwary 
e f siti the Supreme Court of 
‘klahoma, i recent case, on this very point, 
" e state has the right to protect 
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tl redulous public. But at that, all 
ightful « rvers must realize the thin line that 
ten separate the deceitful speculation from 
itimate ent. Whether it is one or the 
er olten rests upon intention or secret intorma- 
whicl lificult to secure with accuracy until 

e bubble bursts and it is too late. 
It is a dangerous procedure to try to regulate 
1 control it vance such transactions which are 
universally part of the business of legitimate 
de. While it is true that in order to prevent 
l < nery, legitimate business must be 
ng to undergo some restrictions and super- 
st process can be carried so far as to 
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ness the government has encroached under this 
policy of protecting the public: 

I have purposely excluded from our considera- 
tion any reference to Socialism, Communism, I. W. 
W.-ism, La Follette-ism,™ or any other extreme 
radical proposal, as they have no place in a modern 


legislative program in our republic. Such propa- 
ganda has the same function in our body politic 
that a flea has on a dog—it keeps him stirred up. 
Nor have I mentioned farm relief legislation be- 
cause that is a big subject in itself, and still in its 
formative stage. 

The cases we have been considering involve 
the governmental regulation of business. We now 
come to a class of cases which go further than that 
and regulate the personnel of business instead of 
the mere regulation of the business itself. In the 
case of Bratton vs. Chandler (260 U. S. 110) decided 
by the Supreme Court of the United States, Novem- 
ber 13, 1922, the lower court was reversed, and the 
constitutionality of the real estate license law of the 
state of Tennessee, was upheld. The law in ques- 
tion provided for a commission to be appointed by 
the governor of the state, which was authorized to 
require and procure proof of the honesty, truthful- 
ness, reputation and competency of any applicant 
for a real estate broker’s or salesman’s license and 
provided heavy penalties for dealing in real estate 
without such license. 

This same type of legislation has been passed 
in about 16 states of the Union up to the first of 
this year. The opposition to this type of law is 
based on the theory that every citizen has a com- 
mon right to earn a livelihood. The licensing of 
real estate dealers and requiring that they be shown 
to be of good character and competent, is, of course, 
an entering wedge right into the heart of general 
business. As one of the distinguished justices said 
upon hearing the arguments in this case,"* “If a 
man who is under a cloud, or down and out, cannot 
go into the real estate business, where in God's 
name can he go?” 

The policy of the law has long required the 
licensing of lawyers, physicians, architects and 
others of the learned professions, and even some 
of the newer so-called professions, because they 
give a purely personal service which requires per- 
sonal fitness. The licensing of insurance com- 
panies, banks, brokers, peddlers, etc., has been up- 
held on the ground of preventing fraud. 

But when it comes down to business of a gen- 
eral nature, that is something entirely different. 
The Supreme Court decision in the Bratton- 
Chandler case, is founded upon the argument that 
the law did not create a privilege for the real estate 
men, but imposed a burden upon them in the inter- 


78a. This has reference to the senator's proposal to limit the right 
of the Supreme Court to declare laws unconstitutio.al. As this address 
was delivered before the formation of the “Third Party” or the publica 
tion of its principles or platform no political significance was intended 

74. “The common businesses and callings of life, the ordinary 
trades and pursuits, which are (innocent)—in themselves, and have 
been followed in all communities from time immemorial, must there 
fore, be free in this country to all alike upon the same conditions. The 
right to pursue them, without let or hindrance, except that which is 
applied to all persons of the same age, sex, and condition, is a dis 
tinguishing privilege of citizens of the United States, and an essential 
element of that freedom which they claim as their birthright.” Mr. 
Justice Field in Butchers Union vs. Crescent City Live Stock Co., 111 
U. S. 746@757. “Under the Federal and state constitutions the 
individual may pursue, without let or hindrance, all such callings or 
pursuits as are innocent in themselves and not injurious to the public. 
There are fundamental rights of every person living under this govern- 
ment, and the legislature by its enactments cannot interfere with such 
rights.” People vs. Weiner 271 Ill. 74@79, 110 N. E. 870. As to 
right to common business see 12 C. J. 921, Sec. 431. 

74a. MacChesney, “Regulation of the Personnel of Business,” Am. 
Law Rev., Jan.-Feb., 1924. 
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ests of the public welfare, and this right in the 
face of the facts, that this legislation is being 
sponsored by the National Association of Real 
Estate Boards and is being pushed by the real 
estate men themselves. These laws have resulted 
more from that cause than from any insistent pub- 
lic demand. It is true that land frauds have been 
more or less of a public scandal, but frauds have 
also perennially turned up in all other kinds of busi- 
ness and heretofore the law of damages and equit- 
able relief have always been considered the only 
available remedy. 

The courts have heretofore usually held that 
an ordinary business occupation is not subject to 
governmental regulation.” 

The Supreme Court of California, in the case 
of Riley vs. Chambers (181 Cal. 589; 185 Pac. 855) 
which involved a similar real estate license act said, 
“Where the occupation is one wherein those fol- 
lowing it act as the agents and representatives of 
others, and in a more or less confidential and fiduci- 
ary capacity, it certainly can be fairly said that 
those pursuing it should have in a particular degree, 
the qualification of honesty, truthfulness and good 
reputation. The occupation of a real estate agent is 
of just this sort. He acts for others and in a more 
or less confidential and fiduciary capacity. 

The legislature has the right to require some as- 
surance of their possession by everyone following 
the occupation.” 

It is very evident that these decisions are of 
tremendous significance. They open up a wide field 
in the realm of business. Honesty and good char- 
acter, as well as capability, is a requisite of all 
business, and «under the authority of these cases, 
the legislature may proceed on down the line in re- 
quiring examinations and proof of character and 
fitness before licensing any business. To take one 
illustration. I knew a young fellow who started 
a garage and according to his own representations 
he was one of the finest automobile mechanics in 
the country, and it was only after he ruined several 


cars, that the true facts began to be known. Being 


execution proof, the car owners had no recourse, 
and he continued to conduct his business and keep 
on trapping the unwary and innocent victims who 
happened to drive into his open door. On the basis 
of these facts, which perhaps are not so very un- 
usual, would not the legislature be justified, and, 
under the Bratton vs. Chandler case, legally en 
titled to require a license after showing of character 
and fitness from any mechanic? The same would 
hold true of the jeweler who fixes a watch, or the 
carpenter who repairs a house, or the barber who 
shingles the flapper’s hair. We might go on with 
many other illustrations, but these are certainly 
enough to show the far-reaching importance of 
these decisions and their effect upon our everyday 
business life. They also suggest whether there is 
any limitation at all any more. In fact, it would 
seem that the policy of the legislature has become 
the law of business control, and even the regulation 
of the personal qualifications of business men and 
women. 

Mr. Nathan William MacChesney, a prominent 
lawyer of Chicago, who was counsel for the Real 
Estate Association, and drafted some of the bills on 


75 For instance book agents, People vs. Erickson 147 N. Y. S 
226; Theater brokers, People vs Steele 231 Ill. 840, §3 N. E. 23¢ 
horseshoecing Bassett vs. People 198 Ill. 884; Cement Contractors, Samy 
son vs. City of Sheridar Wyoming) 170 Pac 
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the licensing of real estate dealers, and who success 
fully argued the Sratton-Chandler case before the 
Supreme Court in Washington, discussed these it 


cases in an Article in the January-February, 1924 
number of the American Law Review. He sug ; 
gests that in place of the old doctrine of the com 
mon right to earn a livelihood this legislation 
intended in fact to help to determine whether 
not it is to be an honest livelihood. 

The danger of encroachment at this point 
seems to me, however, to be more apparent tha 
real. There is a vital difference between the regu 
lation of the right to enter a given business and t 
controlling of the actual conduct of business itsel! 
Our government may well say that to protect it 
citizens, it will examine the fitness of persons pro 
posing to enter certain designated lines of business. 
It will thus keep out the quacks, charlatans, bung 
lers and incompetents. When good character and 
proper proficiency are shown then a licen 
The propriety of this method is show 
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issued. 


in the licensing of pharmacists, osteopaths, optome 

trists, barbers, undertakers and the like.’ Ther \ 

cannot be much danger along this line. No one ha i 

a vested right to be incompetent or to try to 

something he is not able to do. But when the go\ : 

ernment enters the actual regulation of the c ; 

duct of private business, there lies the real danget 

That is real encroachment. Only in cases of pla 

social need is such interference justified ; 
It is unquestionable that there must be som 

basic limitation on the po er of the state to pr 

hibit or regulate the conduct of business. It cannot 

be unlimited. Mr. MacChesney submits the follow 

ing as the proper basic limitation as laid down 

the court decisions. He Says, “A business in orde? 


Ml 


to be properly subjected to regulatory legislatior 
must be peculiarly susceptible to acts which are gener- 





ally considered anti-social conduct and in adi 
scope of the business, must be large enough to en 
danger a considerable number of people.’ Mr. Ma 
Chesney’s suggested limitation may be open to the 
objection that it is not very definite and yet it 
certainly embodies sound principles and strikes the 








right note in harmonizing the modern social legis 

tion which we have been discussing. No general 

rule can be laid down that will cover all cases 

Each individual case must be dealt with as it aj 
pears before the bar of the court. That is a well ! 
recognized principle of interpretation on y legal 
questions. If the general theory of the witl 
reference to government control or regulation of 
business is that or social justice, it forms a basic 
standard upon which the courts can rely. If the 
legislation is socially just and reasonably necessat 

it should be held valid. If anti-social, it should be 

held invalid, as there is no place in our gover 
mental system for such legislation. Such a rule 1s 


no more flexible than the rule of “reasonableness 
now being applied by the courts in many constitu 
tional questions and in the law « restraint oO 
trade; nor any more indefinite than the rule of “due 
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76. “The general power of the state to exact proper sk r 
learning of those who follow pursuits involving tl public health 
safety and welfare and to prescribe appropriate tests therefore, canr 
at this day be questioned t has been exercised f c 
and has been sustained by repeated decisions of t rts.” Pe 


vs. Griswold 213 N Y 92@96, 106 N. E. 929 
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77. That the licensing does not necessarily involve regulatior 
llustrated by a Connecticut case which de« i that a statute requir 
barbers to have a license does not make barber shops a “‘s 
accommodation” so as to bring such shops within the WS agair 
Faulkner vs. Solozzi 79 Conn. 542, ¢ Atl. 947 Ar 
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Phe | ndicates t me most strongly, 
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ress, is that this modern development, we 
moving the old selfish individualism 
ire gra > the old notion of caveat 
pto! let chaser eware, We are no 
ger satisfic the policy Laissez faire—let 
| enough alone Even the railroads and packers, 
vell as the ind oil trusts, have abandoned 
e old att the “Public be damned.” We 
re no longer ng to stand idly by and see the 
iry publ leeced sandbagged without some 
pt to leg event it 
The de egal protection against social 
( eeper moral conviction. It is not 
g to cheat, wrong and defraud the in- 
now becomes legally wrong and 
g Anti-s conduct is not only 
hens v becomes illegal, and what 
re important than all is becoming legally pre- 
table 
As De has s ell expressed it, the 
gal ordering iety is a series of great tasks of 
engine [The jurist of today is seeking 
cove! ler tl ictual social effects of 
insti egal doctrines, and he is in- 
a $s ry. 
The ide the individual, making his living 
entitl ection in his selfish individual- 
c tender 9 ess 10se around him, is 
t bec g ete. The ividual is so much 


irt of the mmunal life, that he can no longer 


e to him ne There is a growing inter- 
pendence Vorkers are now compelled to work 
rether mbers. Business has more and 
e ram n every direction. We are all 
n g 1itely a member of a common 
vor sether for common ends. Slowly 
78. Ros I Administrative Applications of Legal Stand 
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but surely there is developing a social consciousness. 
Not only is this true in business and the economic 
side of our daily life, but there is a deepening moral 
tone, a clearer recognition of some of the funda- 
mental rights of society and a growing sense of 
social justice. 

We have been demanding these restraints on 
greed, corruption and abuses in general and it 1 
inevitable that to secure these results and ade 
quately protect the public, there must be some 
power in the government. It may seem like pa 
ternalism, but it is nonetheless necessary. We can 
afford to sacrifice our personal liberty when it is 
for the public welfare. It is in fact no sacrifice of 
liberty. It is an assertion of freedom—the liberty 
of service—the very essence of patriotism. 

It is wholesome that the courts are keeping 
pace with new legislation and new economic ideas 
The great decisions of Marshall and Story were 
considered as revolutionary in their day, as the Ball 
Rent Law decision or the Real Estate License cases 
are now. I do not share the alarm of many of the 
old school who fear we are going on the rocks of 
constitutional interpretation. Fundamental indi 
vidual rights are solidly entrenched in the consti- 
tution and the law of the land. A few years ayo in 
several large cities it was the custom to permit 
propagandists of all kinds, to speak freely on Sun- 
day evening in the public park as a sort of safety- 
valve. I was listening with some interest to a 
socialistic agitator who from a soap box was de- 
nouncing the Constitution and the government of 
America, while a policeman stood by in an attitude 
of bored indifference. Finally the speaker, inflamed 
by his own tirades, went so far as to advocate revo- 
lution, bombs and forceful resistance to authority ; 
whereupon the guardian of the law galvanized into 
activity, yanked the speaker down from his pedestal 
and threatened to incarcerate him in jail if he did 


not cease his treasonable utterances. Then the 
agitator began to whine and demand his legal 


rights, the right of free speech and liberty, guaran- 
teed him by the very Constitution he had just de- 
nounced. The notorious socialist, Emma Goldman, 
left this country and went to Soviet, Russia, saying 
that she wanted to live in a really free country. 
Now, has found that the freedom under the 
Soviet Government is but a delusion and she now 
longs to come back to America, the true land of 
freedom loving people. The courts are the real 
bulwark of individual independence. The Supreme 
Court of the United States may seem far away from 
us, but it is deciding questions that vitally affect the 
welfare of you and me here in the 14th Judicial Dis 
trict. It is the courts of our land that stand be- 
tween us and governmental aggression and the il- 
legal encroachment on our individual freedom. 

The new standards are all founded on more or 
less altruism. With the social welfare as the guid- 
ing star in determining the validity of this legisla- 
tion, we cannot go far astray. ; 

As a nation we are moving forward towards 
high social grounds and at the same time preserv- 
ing intact the essential liberty and initiative of the 
individual citizen. That this is possible is the glory 


she 


of our constitution and the true strength of our 


American Institutions. 
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A LOCAL BAR ASSOCIATION WOKE 


By CorNELIUS COMEGYS 


Of the Scranton, Penn., Bar 


HIS country possesses, or is possessed by, all sorts 
of societies—made up of all kinds and conditions 
of men. Most any old thing—social sentiment, 

business interest, religion, real or pretended patriotism 
all these things, and many others, have produced 
institutions, nation-wide in scope and powerful in the 
promotion of their respective ends. Here and there 
in the land are secret orders of many descriptions, in- 
surance societies, benevolent associations, that 
have been able, as have Rotary, Kiwanis and the 
Lions, to accomplish great things in the way of 





local and national organization. Even the doctors, 


of medicine, who are erroneously supposed to 
know nothing of business ways, no longer grope 
in darkness, but have finally found the road to 
that union in which strength abides. There, too, is the 
laboring man, the last to be ignored, and the farmer 
also, sometimes called the “hayseed,” with his “grange.” 
In realization of the supreme importance of getting to- 
gether, standing together and working together, behind 
all these limps and lopes, strange to say, and almost 
incredible, the lawyer. His paradise is a world of 
anarchy. 

There are, thank God, a few exceptions. Here and 
there, but far afield, is to be found an oasis in the 
desert. Quite recently, the Lackawanna Bar Associa- 
tion, of Scranton, Pennsylvania, had its annual meeting 
for the purpose of electing seven directors. To it had 
been invited Mr. Harold B. Beitler, a distinguished 
member of the Philadelphia Bar, and the Secretary of 
the Pennsylvania Bar Association, who brought with 
him, as the subject of his proposed address, “Co-oper- 
ation.” When he arrived at the place of meeting, with 
his subject, he received a shock. He saw before him, 
seated for luncheon, at long tables, arranged after the 
manner of the English barrister in the hall of his Inn, 
two hundred members, out of a possible two hundred 
and fifty—the entire members of the local Bar—pre- 
pared to hear, with interest, what he had to say upon 
“Co-operation.” Pleased as well as surprised, he made 
some inquiry as to the form and methods of an organ- 
ization that could produce such an attendance, and he 
was told something like this: 

For a number of years the lawyers of Lackawanna 
County drifted along, after the manner of their kind, 
with a president and other executive officers, who would 
occasionally call a meeting to consider something of 
passing interest, that would be probably attended by a 
“corporal’s guard.” As an association, it was never 
heard of, not known to the community, and was with- 
out influence and without power. Then, some six or 
seven years ago there came a change; a reorganization 
was effected. In addition to the usual executive officers, 
a board of directors, in number twenty-one, was created, 
to serve as the legislative body of the association, seven 
of whom were to be elected annually, thereby giving to 
each a three-year term. All ex-presidents, upon retiring 
from office, also became ex-officio members. 

This board, composed of the leading and most 
active members of the Bar, annually selected the presi- 
dent and other officers and an executive committee of 
three, in which was vested all the powers of the board 
for the periods between its meetings, occurring on the 





first Friday of every month, at a luncheon for whi 
each attending member paid out of his own pocket 
These meetings had been well attended, and at each « 
them reports were had from standing and special con 
mittees, which furnished matter for interesting and e1 
thusiastic discussion. Always something had been going 
on. The ownership of the legal publication, The Lacka 
wanna Jurist, had been finally acquired, and the profit 
derived annually from the publication of that periodical 
had been largely used for the upkeep and maintenance 
of a splendid law library, also owned by the association 
and the creation of a fund that some day will make a 
law building for the lawyers possible. 

He was also told that every member of the Bar be 
comes, upon his admission to practice, ipso facto 
member of the association, paying the trifling sum of 
five dollars annually as dues, and receiving therefor 
without further charge, the weekly legal publication 
the use of the law library, and all of the other privileges 
of membership, among which are the occasional dollar 
lunches held during the year for the entire membership, 
to which some prominent and well-known lawyer is 
invited to address those p~esent, and music furnished 
and cigars also. 

The entire management of the affairs of the asso 
ciation being vested in the board of directors, acting 
as a legislative body, only at the annual meeting did the 
entire body learn through the report of the president 
what had been accomplished in the past year, and what 
was proposed for the future. 

At this last annual meeting, after reviewing the 
many activities of the year, and by way of introduction 
of Mr. Beitler and his subject, the President of the 
Association, among other things, said: ‘There is an 
American Bar Association, it is true; but it stands for 
little more than the. influence of a body composed of 
individual lawyers from everywhere; and such, on a 
smaller scale, in smaller worlds, are the state bar asso- 
ciations, functioning, or trying to function, in this or 
that State, with no bond of connection between them, 
and no unity of action possible. This is chaos. I have 
long felt that the only cure for this manifest evil lies 
in a rational and systematic organization of all of the 
lawyers of the country, built upon the local bar asso- 
ciations, as a base, whose delegates should compose the 
body of the state bar associations, whose representa- 
tives, in turn, should make a national body that might 
speak with power for a national bar. This is a lawyer- 
made country ; he made its Constitution, and he has, so 
far, in a measure, conserved it; if, in the face of pres- 
ent-day movements, this Constitution is to successfully 
withstand the assults of the politician and demagogue, 
without such an organization the struggles of the lawyer 
for the permanency of American Institutions will be 
vain and hopeless.” 

At the conclusion of this presidential address, or 
report, a hastily prepared resolution was drawn, pre- 
sented, and unanimously adopted. It was as follows: 

Resotvep, That it is the sense of the Membership 
of the Lackawanna Bar Association that, for effective 
public and patriotic service, preliminary steps should be 
taken by the American Bar Association leading up to the 
formation of an organization of lawyers in the country, 
truly national in character, scope and purpose. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Compensation for Land Taken for Public Use Does Not Include Certain Kinds of Damage— 
Unjust Discrimination by Railroads in Use of Facilities—Congress May Make Viola- 


tion of Emergency Orders of Interstate Commerce Commission a Crime 


Other Com- 





merce Commission Cases—Income Tax of Domestic Corporation Buying Here 


to  pell 


in Other Countries—Taxpayer Failing to Employ Administrative 


Remedies to Correct Erroneous Assessment Cannot Enjoin Collection 
—QOther Cases 


By Epcar Bronson TOLMAN 


Eminent Domain,—Damages 

Just compensation for land taken for public use does 
not include the diminution in value of the remainder caused 
by the acquisition and use of adjoining lands of others for 
the same undertaking. 

Campbell \ d States, Adv. Ops. 128, Sup. 
Ct. Rep. 115. 

If part of 1's land is taken, damages may 
esult to the part not taken by reason of the taking 
f the part. For such damages he is to be compen- 

sated. Damages may also result to the part not 
taken because of the use to be made of land acquired 
rom others. For such damages, this case makes 
lear, he is not be compensated. 

John V. Campbell owned a country estate, two 
icres of which, a garden, lay across a public road. 
During the war the Government took these two 
icres, and about 1300 adjoining acres belonging to 
ther owners, and erected a nitrate production plant 
n the site. Campbell sued to recover compensa 
ion, and the District Court for the Southern Dis 
trict of Ohio held that the damages to the remaindet 
f plaintiff's estate from the use to be made of the 
ind acquired from others resulted chiefly from the 
fact that thereafter the land would probably be used 

r industrial purposes, and disallowed plaintiff's 
On appeal, 


laim for $5,000 to cover such damages. 
he judgment was affirmed. 
Mr. Justice Butler delivered the opinion of the 


Court. The essential part of the opinion is as 
llows: 

The land m plantiff was not shown to be 
indispensable to the construction of the nitrate plant or 
to the proposed use of the other lands acquired by the 
United States. The damages resulting to the remainder 


from the taking of a part were separable from those 
caused by the use to be made of the lands acquired from 
tthers. The proposed use of the lands taken from others 
lid not constitute a taking of his property. (Citing case.) 
Plaintiff had no right to prevent the taking and use of 
the lands of others; and the exertion by the United 
States of the power of eminent domain did not deprive 
him of any right in respect of such lands. And, if the 
land taken f plaintiff had belonged to another, or if 
it had not been deemed part and parcel of his estate, he 
would not have been entitled to anything on account of 
the diminution value of his estate. It is only because 
of the taking of a part of his land that he became en- 
titled to any damages resulting to the rest. oe 
think that plaintiff's contention is not sustained. The 
rule supported by better reason and the weight of author- 
ity is that the just compensation assured by the Fifth 
Amendment to an owner, a part of whose land is taken 
for public use, does not include the diminution in value 
of the remainder caused by the acquisition and use of 
adjoining lands of others for the same undertaking. 


The case was argued by Special Assistant to 
e Attorney General Alfred A. Wheat for the Gov- 


119 


ernment, and by Mr. John V. 
persona. 

(It will be noted that this pronouncement was 
not made in a condemnation proceeding where the 
claim for compensation was made in a cross-peti 
tion for damages to the part not taken, but in a 
separate subsequent suit. If the same rule is to be 
applied to the typical condemnation proceeding it 
will produce revolutionary results in generally ac 
cepted concepts in this branch of the law.) 


Campbell in propria 


Interstate Commerce Commission,— Unjust 
Discrimination 

Railroads granting a preference by reason of existing 
facilities accessible to one shipper and not to another, may 
be required by the Interstate Commerce Commission to 
desist from such discrimination. 

United States et al. v. Pennsylvania R. R. Co., Adv 
Ops. 76, Sup. Ct. Rep. 43. 

In a city served by three railroads the practice 
was to make an extra charge for switching cars across 
one road to another making the line-haul. But the 
industries in a certain zone where the lines of two rail- 
roads were parallel were not required to pay this charge. 
[he Interstate Commerce Commission held that this 
more favored treatment constituted an unjust discrimi- 
nation, and ordered its removal. This action was 
brought by one of the two railroads to enjoin the en- 
forcement of the order. The District Court for the 
Middle District of Pennsylvania granted the relief 
prayed for, but on direct appeal to the Supreme Court, 
the decree was reversed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. In order to show that the preference in ques- 
tion must, as a matter of law, be a lawful preference, 
the railroad argued that the grant to the Interstate 
Commerce Commission of specific powers to order the 
extension of tracks or enlargement of their use, indi- 
cated an intention of Congress to restrict the power of 
the Commission to prevent unjust discrimination ; that a 
discrimination arising out of the situation of existing 
tracks could not constitute a preference which the 
Commission could order removed. It cited Section 3 
of the Transportation Act, providing that the prohibi- 
tion of discrimination as between connecting carriers 
in respect to facilities for interchange of traffic should 
not “be construed as requiring any such carrier to give 
the use of its tracks or terminal facilities to another car- 
rier engaged in like business.” The learned Justice 
said : 

The argument is, in our opinion, unsound. There is 
nothing in the Act to Regulate Commerce, as originally 
enacted, or in Transportation Act, 1920, or in any earlier 
amendment, which indicates a purpose on the part of Con- 
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gress either to allow a carrier to create undue prejudice 
by the use of facilities possessed, or to narrow the Com 
mission’s powers to prevent unjust discrimination. The 
clause quoted was doubtless inserted in Section 3 to make 
clear that the mere grant to one carrier of the use of 
tracks or terminal facilities for the purpose of interchang 
ing traffic and the refusal of such facilities to another 


does not make the preference given illegal. The claus: 
had no other effect. In this respect it resembles the pr: 
vision contained in Section 22, concerning free service or 
reduced rates to the federal, state and municipal gover: 


ments (citing case). 


The Commission has found, not merely that the facili 





ties in question were granted to some and refused to others 
but that the grant and the refusal have, by reason of the 
use made and intended to be made of the facilities, resulted 
in undue prejudice It is true that extension of track- 
age rights, an enlarged common uss terminals, or the 
establishment of through routes and joint rates, or the 
withdrawal of any of th ild not be ordered except 
upon the findings and c is prescribed in the Act 
But the order complained loes not require any such 
thing. It requires only that the carriers shall desist from 
a practice which involves such use as has resulted and 
will result in the undue prejudice found. The order leaves 


them free to remove the discriminati I 


action. 


y any appropriate 


The case was argued by Mr. Blackburn Esterline 
for the United States, by Mr. Henry Wolf Bickle for 


the railroad, and by Mr. P. J. Farrell for the Commis 
sion. 


Interstate Commerce Commission,—Emergency 
Orders 

Congress may make the violation of rules issued by 
the Interstate Commerce Commission with regard to the 
relative order of shipments of coal in times of emergency, 
a crime. 

Avent vy. United States, Adv. Ops. 94, Sup. Ct 
Rep. 34. 

Pursuant to Congressional authority embodied in 
the Transportation Act, the Interstate Commerce Com 
mission in July, 1922, declared an emergency to exist 
upon eastern railroad lines, and established priority 
classes of shipments in coal. Violation of these orders 
was made a crime. Plaintiff in error was convicted of 
fraudulently inducing an interstate carrier to transport 
coal ostensibly to be used in a class having priority over 
the real use intended for the coal. His motion in arrest 
of judgment on the ground that the statute was uncon 
stitutional, was overruled. On writ of error the Su 
preme Court found there was no substance in the 
grounds for the appeal and transferred the case to the 
Court of Appeals. 

Mr. Justice Holmes delivered the opinion of the 
Court. The law on the points involved had been so 
well defined that the opinion is but an epitome of thes« 
principles : 


We must take it that ar cy contemplated by the 





statute existed, as found by the Commission and alleged 
in the indictment. That in such circumstances Congress 
could require a preference in the order of purposes for 
which coal should be carried, consistently with the Fifth 


Amendment, is clear and is assumed (citing cases). That 
it can do so without trenching upon the powers reserved 
to the States seems to us not to need argument. That it 
can give the powers here given to the Commission, if that 
question is open here, no longer admits of dispute (citing 
cases). The statute confines the power of the Commis 
sion to emergencies, and the requirement that the rules 
shall be reasonable and in the interest of the public and 
of commerce fixes the only standard that is practicable or 
needed (citing cases). Congress may make violation of 
the Commission’s rules a crime (citing case). 
The case was argued by Mr. Frank E. Wood fot 
plaintiff in error, and by Assistant to the Solicitor Gen 
eral Blackburn Esterline for the Government 
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Interstate Commerce Commission,—Rules 

A tariff rule approved by the Interstate Commerc« 
Commission, requiring orders for cars to be in writing 
cannot be waived by the railroad. 

Davis Vv Adv. Ops. 22, Sup. | 
Rep. 24. 

\ shipper brought a successful action against 
railroad for failure to furnish a car after notice 
tariff rule required such orders to be in writing, 
plaintiff relied on oral notice accepted by the stati 
agent. The Supreme Court, on certiorari, reversed t 
state court. 


He nd rson, 





Mr. Justice Brandeis delivered the opinion of 
Court, and said: 

There is no claim that the rule requiring written 1 
was void. The contention is that the rule was waive 
It could not be. The transportation service to be pet 
formed was that of a common carrier und publishe 
tariffs. The rule was a part of the tariff 


The case was argued by Messrs. A. A. McLaugl 
lin, Thomas B. Pryor and Vincent M liles for the 
railroad 


Contempt—Interstate Commerce Commission 


The refusal of certain railroads to pay freight transfer 
charges will not be punished as contempt of a decree re- 
straining a combination in violation of the Sherman Act 
where that decree does not attempt to regulate rates. 


y 


Terminal Railroad Association of St. Louis ei 
United States et al., Adv. Ops. 1, Suy 

In 1914 the United States secured a de 
the dissolution, as in violation of the SI 
rrust Act, of a combination of railroads 
ferry companies forming the Terminal Railr 
ciation of St. Louis. The decree permitt 
bination to exist as a unification of termin: 
but forbade it to operate or make charges 
transportation. A paragraph of the decr 
that nothing therein should affect the powe 
Interstate Commerce Commission over the 1 
charged by the Terminal Association, or tl 
billing traffic passing over its lines. 

In 1920 those railroad lines entering St. Louis 
from the west filed a petition and motion in the Dis 
trict Court for the Eastern District of Missouri to have 
the east side lines adjudged guilty of contempt of court 
for violating the decree. The basis for thi 
the allegation that the east side lines, by 
lerminal Association, had been compelli 
side lines to pay transfer charges on 
bound traffic, whereas defendants, the east side lines 
were not compelled to pay such charges. The Govern 
ment intervened, siding with the petitioners. The Dis 
trict Court found defendants guilty of contempt and 
required them to pay, for the benefit of the west sid 
lines, the amounts of terminal charges collect 
Upon appeal to the Supreme | 








a certain period 
the decree was reversed. 
Mr Justice Butler delivered the opinion of the 


‘ 


Court. Following a determination of certain prelim 





nary questions of practice on appeals, he said: 

The original decree does not require the east side lines 
to pay the charges for transferring west bound through 
freight. No provision so directs, and there is nothing in 
the circumstances to indicate that the court intended t 
prescribe the amount of such transfer irges or to fix 
liability therefor (citing case). The suit was brought by 
the United States to prevent restraint of trade and n 
opoly in violation of the Sherman Anti-Trust Act. It 
did not relate to the transfer charges or of nt 
rates. All the proprietary companies f lefendants 
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pleadings pt ssue betwe the west side 
and the eas s; and no controversy between 
W I e aecre 
e pointed « for many years the practice 
ailed to rates on west bound through 
Pe n the eas f the Mississippi River, the 
carrying the g from that point having to pay 
r charges, and then sal 
The Terr l n and its st ies are com- 
ers nd, like the { rietary com 
: SI g tion by t Commission. The 
1 decree ( purport to regi » rates or pre- 
I tes, or fix ility for such 
‘ g ther nd expressly pro- 
that it sl not affect in any wise or at any time 
power of t ( mission over charges to be made 
he Terminal A tion or its subsidiaries, or any 
conferred law upon the Commission In the 
5 f its ler existing law, the Commis 
s u mmel the decree and may make and 
‘late 1 gh freigl 1 the divisions thereof. 
original d loes not prescribe charges or fix 
s of j itempt proceedings will not lie 
determine whether e west side lines have paid more 
their fair shar f the charges for the services ren- 
red by the Tern 1 Association, or to require the east 
lines to make t payments sspecified in the decree 
pealed from l sal or failure of the east side 
to pay the « n controversy or any other trans 


p yr ¢ 

was argued by Messrs. R. V. Fletcher and 

M. Pierce for the east side lines, and by Messrs. 
ph M. Bryson and Edward J. White for the west 
| 


lines 


Taxation,—Income Tax, Foreign Corporations 


A domestic corporation that buys goods in this coun- 
try and sells them abroad may constitutionally be required 
to pay the Federal income tax although foreign corpora- 
tions engaged in the same sort of business are not required 


to pay it. 

National Pat Pype v. Bowers, Adv. Ops 
+s Sup Ct Ret 133 

Plaintiff was a New York corporation engaged in 


business of buy oods in the United States and 
intries. It brought suit to re- 
al income tax paid under pro- 
because foreign corporations 


elling them in other cot 
ver the amount of Feder 
est on the ground that 














ing the same sort of business were exempt from such 
taxation a discrimit ition resulted which offended the 
lue process « Df law” provision of the Fifth Amend- 
nt. Judgment dismissing the complaint was affirmed. 
Mr. Justice McKenna delivered the opinion of the 
urt, and said 
Here the discrimination, if such it can be called, is in 
avor of foreig rporations in respect to taxation of 
rnings from busine one in foreign countries. Clearly 
to such business Congress may adopt a policy calculated 
serve the best interests of this country in dealing with 
subjects of another c and may properly 
as to earnings from su ss, the foreign 
r ll be left to the taxation of their 
rm to that having jurisdiction of the 
re to concede, as we cannot, that the 
dt ss of law, requires 
f taxat t certainly could not 
t-matter not within this coun- 
as the Government further points out, the foreign 
‘ look to the country of its origin for 
tection ag ss of losses occurring 
that and und not to the United 
ites. The ¢ contends, and rightly 
ends, that t ‘rporations are ae to pay 
tax on their from all sou irces, while foreign cor- 
rations are ft 1 only on their income from sources 
hin the Unit States, because, to repeat, only that in- 
yme is earned under the protection of American laws. 
The case irgued by Mr. Porter J. McCumber 





for the taxpayer, and by Solicitor General Beck for the 
federal authorities. 


Taxation,—Remedies 
A taxpayer that does not avail itself of an administra- 
tive remedy provided for the correction of an erroneous 
tax assessment, is not entitled to bring suit tc enjoin the 
collection of the tax. 
State Tax Commis- 
Ops. 43, Sup. Ct. 


Gorham 
ston of New 
Rep. 80. 

This decision follows First National Bank v. Board 
of Commissioners, 264 U. S. 450, reviewed in the Octo- 
ber, 1924, number of the Journal (page 735) and 
earlier cases. 

A Rhode Island manufacturer brought suit to en 
join as unconstitutional the collection of the New York 
franchise tax computed upon net income. The New 
York statute provided that a dissatisfied taxpayer might 
within one year apply to the tax commission for a re- 
vision, and that the commission might resettle the assess 
ment “according to law and the facts.” The plaintiff, 
however, did not apply to the commission, but within 
the year brought this suit. The District Court for the 
Southern District of New York dismissed the bill. 
Upon direct appeal to the Supreme Court, judgment 
was affirmed. 

Mr. Justice Sanford delivered the opinion of the 
Court. He said: 

A taxpayer who does not exhaust the remedy provided 
before an administrative board to secure the correct assess- 
ment of a tax, cannot thereafter be heard by a judicial 
tribunal to assert its invalidity (citing cases). ; 

The Company, however, made no application to the 
Commission for a revision of the tax; it submitted no 
evidence to the Commission as to any of the matters on 
which it now relies, either as to the inclusion of profits 
derived from the munitions business or otherwise; and it 
did not request the Commission to resettle the tax on the 
ground of any error or invalidity, in matter either of 
fact or law. 

Under these circumstances we think that the Company, 
having failed to avail itself of the administrative remedy 
provided by the statute for the correction of the tax, was 
not entitled to maintain a bill in equity for the purpose of 
enjoining its collection. 


Manufacturing Co. \ 
York et al., Adv. 


Taxation,—Corporation Franchise Tax 
A foreign corporation may constitutionally be required 
to pay a franchise tax based upon the proportion of its net 
income which a certain class of assets within the State 
bears to its total such assets, although no profit was made 
from the business done within the State. 


Bass, Ratcliff & Gretton v. State Tax Commission, 
Adv. Ops. 45, Sup. Ct. Rep. 82. 
This case sustains the constitutionality of the same 


New York statute which plaintiff in the case just re- 
viewed, unsuccessfully sought to bring before the 
Supreme Court. Here the plaintiff applied to the tax 
commission for a revision, and only when denied relief 
there did it resort to the courts. The Supreme Court, 
however, to which the case came in error to the state 
Supreme court, affirmed the judgment sustaining the 
tax. 

Mr. Justice Sanford delivered the opinion of the 
Court. The tax was imposed for the privilege of doing 
business in the State, and, for foreign corporations, was 
based upon the portion of net income determined by the 
proportion which the aggregate value of specified classes 
of assets of the corporation within the State bore to the 
aggregate value of all such classes of assets wherever 
located. Plaintiff was the English manufacturer of 
Bass’s ale. All its brewing was done in England. For 





























































































































































Hot 


122 AMERICAN Bar ASSOCIATION JOURNAL 











the year preceding that for which the tax was (in 
advance) assessed and collects, the company had no 
net income upon which it wus subject to Federal income 
tax. The tax authorities, however, assessed a tax based 
upon the proportion which its segregated assets in New 
York bore to the segregated assets wherever located. 

In the first place the learned Justice referred to 

ew York v. Jersawit, 263 U. S. 493, (reviewed in 
‘a October, 1924, number of the Journal, page 736), 
in holding that the tax was one on the privilege of 
doing business, and not a direct tax upon annual in- 
come. 

The question of constitutionality he held was con- 
trolled by Underwood Typewriter Co. v. Chamberlain, 
254 U.S.113. After reviewing this case, he said: 

So in the present case we are of opinion that as the 
Company carried on the unitary business of manufactur 
ing and selling ale, in which its profits were earned by a 
series of transactions beginning with the manufacture in 
England and ending in sales in New York and other places 
—the process of manufacturing resulting in no profits 
until it ends in sales—the State was justified in attributing 
to New York a just proportion of the profits earned by the 
ney from such unitary business. 

Nor do we find that the method of apportioning the net 
income on the basis of the ratio of the segregated assets 
located in New York and elsewhere, was inherently arbi- 
trary or a mere effort to reach profits earned elsewhere 
under the guise of legitimate taxation. The principal 
factors entering into this allocation are, as in the Under- 
wood case, the real and tangible personal property of the 
corporation. We see nothing arbitrary in also including 
bills and accounts receivable resulting from the manu 
facture and sale of merchandise and services performed, 
or in taking average monthly values as the measure of 
all the segregated assets except shares of stock. 

He said further: 

The statutory method of apportionment not being shown 
to be arbitrary or unreasonable, we think that the Court of 
Appeals rightly held that the tax imposed for the carry 
ing on of the business in New York is not invalid merely 
because in the preceding year the business conducted in 
New York may have yielded no net income. , There is no 
sufficient reason why a foreign corporation desiring to 
continue the carrying on of business in the State for 
another year—from which it expects to derive a benefit— 
should be relieved of a privilege tax because it did not 
happen to have made any profit during the preceding year 
This is especially true where, as in the present case, the 
corporation is entirely relieved of any personal property 
tax. 

Mr. Justice McReynolds dissented. 

This case and the preceding were argued by Mr. 

James M. Beck for the taxpayers, and by Messrs. Carl 
Sherman and C. T. Dawes for the state authorities 


Taxation,—Corporation Franchise Tax 

In fixing the amount of a franchise tax imposed on for- 
eign corporations doing both intrastate and interstate busi- 
ness, the mere number of authorized non-par value shares 
is not a reasonable basis for classification, amd such a tax 
violates the equal protection and commerce clauses of the 
Federal Constitution. 

Air-way Electric Appliance Corporation v. Day 
et al., Adv. Ops. 10, Sup. Ct. Rep. 12. 

In 1921 an Chio statute was enacted which imposed 
on foreign corporations a franchise tax computed “upon 
the proportion of the authorized stock represented by 
property owned and used and business transacted in this 
state.” Plaintiff was a Delaware corporation. Its au- 
thorized capital stock was 400,000 shares without par 
value. Only 50,485 had been issued. Only 28 per cent 
of its business was intrastate. The state officers as- 
sumed that all plaintiff's property and business was 
located and transacted in Ohio, and measured the 





franchise tax upon the total authorized stock. The c 
poration brought suit to restrain the collection of tl 
tax as unconstitutional. The lower court held that t 
state law did not intend the taxation of the intersta 
business, and computed the tax upon the proportion 
authorized shares represented by the business done a1 
property owned in Ohio, or 298,520 shares. Bo 
parties appealed. The Supreme Court held that the act 
violated both the commerce and equal protection clauss 
and reversed the decree. 

Mr. Justice Butler delivered the opinion of tl 
Court. In concluding that the act violated the commer 
clause, he said: 

The inevitable effect of the act is to tax and direct! 
burden interstate commerce of foreign corporations per- 
mitted to do business in Ohio, and engaged in interstate 
commerce, wherever the number of shares authorized 
subject to the charge of five cents each, exceeds the num 
ber of outstanding shares attributable to or represented 
by the corporation’s property and business in that State 
In this case, the fee fixed by the commission was based 
on nearly eight times the number of outstanding share 
and that determined by the court on nearly six times that 
number. As some of the outstanding shares are repre 
sented by plaintiff’s interstate business, the application of 
the rate to all the shares, or to a number greater thar 
the total outstanding, necessarily amounts to a tax and 
direct burden upon all the property and business including 
the interstate commerce of the plaintiff (citing case). We 
hold that the act violz..s the commerce clause 

The question of the validity of the act with regar 
to the equal protection clause received a more extensi\ 
treatment. In part, the learned Justice said: 

The fee determined by the lower court, as well as that 
fixed by the state officers, is arbitrary. Without holding 
that such a charge must be measured by the value of th 
privilege for which it is imposed, it may be said that some 
relation to such value is a reasonable requirement. Indeed 
under the constitution and laws of Ohio, a tax on priv 
ileges and franchises cannot exceed the reasonable valuc 
of the privilege or franchise originally conferred or its 
continued annual value thereafter (citing case). That 
value depends on the “property owned and used and busi- 
ness transacted” in Ohio. Plaintiff’s authority to issue 
stock or the number of shares it may have outstanding at 
any time does not depend upon the laws of Ohio. Under 
the laws of Delaware where the corporation was organized 
these matters are left to the discretion of the persons con- 
trolling the corporation (citing statutes). The number of 
non-par value shares of the corporation is not an indica- 
tion of, and does not purport to be a representation as t 
the amount of its capital. Each outstanding shares repre- 
sents merely an aliquot part of its assets. The number of 
shares not subscribed or issued has no relation to the 
privilege held by plaintiff in Ohio, and it is not a reason- 
able measure of such a fee. Such shares may never be 
subscribed or issued, or additional shares may be issued 
to acquire property or do business in other states or t 
carry on interstate commerce. Plainly the fee, to the ex- 
tent that it is based on a number of shares in excess of 
those outstanding, has no relation to what was paid in 
for the stock, or to its value or to the amount of plaintif?’ 
capital, its property or its business, intrastate in Ohio 
interstate. 

The case was argued by Mr. Newton A. Tracy f 
the corporation and by Mr. William S. Meyer for th 
state authorities 


Taxation,—Discrimination, Injunction 

In the absence of a clear case the Supreme Court will 
not set aside the conclusion of a District Court of three 
judges that no discrimination against plaintiff, in assessing 
its property for taxation, exists on the facts. 

Chicago, Great Western Ry. Co. v. Kendall et al 
\dv. Ops. 101, Sup. Ct. Rep. 55. 

Two railroads brought suit to enjoin the asses 
ments for taxation of their property by the tax autho 
ties of Iowa, on the ground that defendants had inten- 
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illy discriminated against complainants by over- 
luing their properties. The District Court for the 

hern District of Iowa, consisting of three judges, 
ind there was no intentional discrimination, and 
nied the motions Upon appeals to the Supreme 
urt. the decrees were affirmed. 

The Cuter Justice delivered the opinion of the 
urt. After holding that the federal court, by acquir- 
jurisdiction by reason of federal grounds, had au- 
rity to determine questions of state law, he said: 


It is not enough, in these cases, that the taxing officials 


have merely made a mistake. It is not enough that the 


ourt, if its judgment were properly invoked, would reach 
as to the taxes imposed. There 
s an intentional discrimination and one adopted as a prac- 
ice 


In disposing of the cases, he said: 

It would take a very clear case upon the record to 
justify this Court in setting aside the conclusion of a court 
of three judges under Section 266 upon what is solely a 
question of fact and an exercise of sound judicial discre- 
tion as to the just balance of convenience in granting or 
withholding a temporary suspension of the operation of 
a state law in the collection of taxes. This Court must 
respect in the fullest degree the sensitiveness of Congress 
in hedging about the sovereign power of taxation by the 
States and precluding temporary Federal judicial inter- 
ference with it save in clear cases. The present cases 
are not of that character. 


Mr. Donald Evans argued the case for the Chicago, 
Great Western Railway Company, Mr. J. G. Gamble 
for the Chicago, Rock Island & Pacific Railway Com- 
pany, and Mr. Ben J. Gibson, Attorney General of 
Iowa, for the state authorities. 
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Interesting Discussion at Recent Meeting of Law Society, London, Illustrates Difference in 


Use of Term “Brief” Here and Abroad—Solicitor and Barrister Present Views of 
Two Branches of the Profession* 





The Solicitor’s Point of View 


R. BURGIN (Director of Legal Studies, So- 
ciety’s School of Law) approached the sub- 
ject from the point of view of the solicitor. 
was obviously, he said, a great responsibility to a 
an important case to remember 
t the brief was the one instrument by which 


erything he knew about the case would be placed 


counsel’s disposal, and it was a heavy responsi- 


lity to leave things out which ought to have been 
itin. He ought to centre upon making the docu- 
ent adequate for the purpose for which it was to 


used and to devote his time and energy to that 
ect. There were at least four parts into which 
drawing of a brief could be subdivided; they 
re the opening epitome, the main observations, 
; 


short sketch of the calendar of the case, and a 


rt of schedule of any documents, statutes, and 


il rules which might be prayed in aid of the 
dings. The short epitome, as a rule, opened the 
- then came the list of documents and, with re- 
1 to this, his advice was to draw the list after 
brief was completed, leaving one page blank for 
purpose. The short epitome would tell counsel 
it was the nature of the case, breach of contract 
whatever it might be. In a few paragraphs the 
citor should trace quite shortly what the case 
about and then plunge into details. 
Undoubtedly the most difficult part of the brief 
; the proof. Speaking as a solicitor, he thought 
this was the part of the brief to which fre- 
ntly the least attention was paid, but it was 
bably the kernel of the whole case. A well- 
vn and well-presented proof would undoubtedly 


er the decision that was arrived at in a number of 


-s depending upon fact, such as running-down 
es. The solicitor would begin with the subpoena 
, having got the witnesses, the proof had to be 


*From a report iz recent issue of the Law Times, London. 








taken. In some offices this was left entirely to a 
clerk, but, in his judgment, whenever a witness was 
of average importance it was very desirable that he 
should be introduced to the principal, in order to 
convince the witness of his importance, and it would 
give the principal, with his rather more mature 
judgment and experience, the opportunity of going 
over the rough draft provided by the clerk and put- 
ting in a few touches which might be of the greatest 
value. It was a very good rule that the witness 
should be “looked over,” as they said north of the 
Tweed, by the principal. 

In the provinces, in particular, the taking of 
proofs was sloppy. A difficulty was that in the 
country the solicitor was usually at a disadvantage 
in that he would probably know something of the 
facts of the case beforehand. The best position in 
taking a proof was on the footing of there being 
some distance between the lawyer and the witness. 
The solicitor should be content with nothing less 
than an answer to every question that arose to his 
mind. If the brief contained something which broke 
the thread of the matter and seemed to require a 
footnote it was probably badly drawn. One of the 
most important parts of the main observation in a 
contested case in which witnesses were concerned 
was the nature of the witness himself as distinct 
from the nature of his proof, and the question 
whether, from his demeanor and appearance, the 
jury were likely to give credence to his evidence. 
The psychology of the witness should be studied. 

It was impossible to lay down any rule with 
regard to the advocacy of a case. There were cases 
in which everything depended on the forensic con- 
duct of the advocate at the actual trial. Cases were 
won often by the asking of a particular question, 
and, on the contrary, cases were often won by the 
clever refraining from asking a particular question. 
If there was going to be severe cross-examination of 
a witness and there were materials available for the 
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discomfiture of that witness there should be no hesi 
tation in placing them in the appropriate position in 
the general observations given to counsel. With 
regard to a calendar of the case, one frequently saw 
counsel compelled to pause in his conduct of the 
case and shuffle among his papers, his attention 
being thus diverted from the judge and the jury, in 
order to find a particular fact \ tabular state 
ment, such as the calendar should be, would pre 
vent this. Then, when the pleadings had been 
closed in an action, they should be sewn up so that 
they could be presented as one document, and it 
would then be easy to see the lie of the land. 

As to the law of the case, it was, broadly speak 
ing, no part of the solicitor’s duty to meddle with 
the law. In litigation of importance there would be 
advice from counsel before the issue of the writ, and 
in that most of the ground would be traversed, and 
the junior, knowing that, as a general rule, his opin 
ion before action was intended for his professional 
client rather than his lay client, would give plenty 
of case law. So that there should be very little law 
for the solicitor to be compelled to unravel. If the 
solicitor desired to driw attention to a particular 
decision, or phrase, or rule, or section, he should not 
hesitate in placing these in their appropriate posi 
tion in the general observations given to counsel 

Then there was the matter of an index. Some 
briefs, when they came back from chambers, were 
cross-indexed in a form reminiscent of a cross-word 
puzzle. He thought it a matter of individual pref 
erence whether everything should be elaborately 
cross-indexed; but there should be some sort of an 
index of documents and some system of numbering 
them. With regard to this, it was a mistake to 
think that the documents ought to be in chrono 
logical order. They should be in order of impor 
tance. Affidavits of documents should be supplied 
He knew that this was extremely unpopular in the 
Taxing Master’s department, but he thought it an 
ill-advised economy. It would frequently be found 
that some very important point turned at the hear 
ing on some, to the solicitor, wholly minor point in 
connection with the discovery or non-discovery of 
a particular document or entry 

The brief was the means by which the solicito1 
placed his special knowledge of the case at the dis 
posal of the barrister who was to conduct the trial 
If the case was one worthy of careful consideration 
and attention by the solicitor it was worthy of being 
carefully worked out and embodied in the instruc- 
tions which were called a brief. If anything the 
solicitor could do in the preparation of the brief 
could make the presentation of the facts easier and 
the presentation of the argument clearer it should 
by all means be done 


2. Counsel’s Point of View 

Mr. J. M. Gover, K.C., said that the preparation 
of a brief was really a matter of team work and, like 
all matters of team work, it involved method and 
co-ordination. The parties to the team, apart from 
the lay client, were, first, the solicitor, and second, 
the counsel. He desired to deal with the subject 
from the point of view of the counsel, as the other 
member of the team. A brief was a bundle of 
systematically prepared and arranged documents, 
compiled by a solicitor for the instruction and use 
of counsel in a case in court. He was taking as the 
most convenient type for consideration a brief in a 









witness action. It was always desirable when start 
ing upon any task to consider in the first place tl 
object one had in view. So one ought to ask ones 
the question in the first instance, “What is tl 
object of a brief?” Put quite shortly, it was 
enable counsel to appreciate as readily and 
clearly as possible the facts and issues involved 
an action, so that he might be able to present 
client’s case to the court in the most effective w 
Starting from that standpoint, in what did the wi 
of a solicitor in the preparation of a brief consist 

The duty of a solicitor was two-fold, having 
mind the object of the brief, first, to provide 
best materials possible; and secondly, to embo 
them in the best possible form and arrangement 
Consequently the work of a solicitor fell 
under the two heads: first, the collection of mate 
rials; secondly, the compilation of the brief out 
these materials. With regard to the 
materials, there were two stages in every actio 
and two stages in the preparation of every brief, 
one had to consider them separately Che f 
stage was the preparation of materials for the purpos 
of pleadings, and the second a like preparation for tl 
purposes of the trial. As soon as that stage began 
there came into beifig the first of three criti 
points in a case and in the preparation of a brie 
which arose during the course of the whole matt: 
previous to the actual hearing in court. Where 
solicitor acted for the plaintiff the action began 
the issue of the writ, followed by the delivery of tl 
statement of claim. Acting for the defendant, h« 
might not hear of the matter until the writ 
issued. 





The pleadings were the fundamental tl 11 
the action. They were the procedure by which th 
tacts and issues were defined and restricted, 


unless the client’s case on the pleadings was ade 
quately expressed and framed, sooner or later he 
would find himself in the difficulty either that h 
had a bad case and would fail in consequence of 
some inadequacy in the pleadings, or, at a very lat 
stage in the action he would have to amend, and 
such amendment could only take place on the usual 
terms as to costs, which might be 
a very serious matter. Consequently, it was esse! 
tial at the earliest stage possible for the solicitor t 
consult counsel, not only for the purpose of ple 
ings, but for the purpose of considering whe 
action would lie at all, or whether there was 
reasonable defense to the action, if he was acting 
for the defendant. 

Assuming that the action was going on, it w 
necessary to supply to counsel materi: 
adequate to enable him to prepare the 
claim, or of defence, as the case might be. T! 
involved in nearly every case one or two vital doct 
ments and witnesses, There might be many other 


certain cases 








statement 


on, but there were always one or two vital dos 
ments, and one or two vital witnesses to be c 
sidered. It must be borne in mind at this early stag 
that the solicitor’s duty was to ascertain what we! 
the really vital documents for the purpose 
enabling his counsel to settle the pleadings, 
what were the vital facts which he could get fro 
one or two material witnesses. It was necessa! 
for him at that early stage to take as full a pr 
as possible from his own client, and from any otl 
particular witnesses whose evidence was so vit 
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in order to enable the issues 


oceedings. 


leadings through and the 
he proceedings, and having 
locuments from the other 
the preparation of the brief 
g¢ materials for the purpose 
o ig of that stage there 
nt, that at which it was 
is promptly as possible to 
who settled the pleadings 
nce to be adduced at the 
nt at which solicitors were 


nd particularly country 
e experience of litigation 
d. Over and over again, in 

he had been called upon 


laps a few days before the 
the list, to give an opinion 

e. To delay matters in that 
the solicitor himself and 


reater injustice to the client. 
mcerned, it gave him a great 
been promptly 
I a reasonable 
os, when the matter was 
licitor would have been 





good opini on evidence. 

| reasons for promptitude on 
were various matters, quite 
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st important at that early 


uld consider certain things. 
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particulars, and so forth, and, 
was obtained, he should let 





counsel know the result. It was no good to wait 
until a week before the trial to let counsel know 
the result of the information which had been 
obtained in consequence of the opinion, and which 
might involve something further. 

Finally, the solicitor should get up the evidence 
as advised. What remained was to get the proofs 
of necessary or desirable witnesses indicated in the 
opinion on evidence. It went without saying that 
the proofs of the witnesses should be directed to 
the points which were indicated in counsel’s opinion 
on evidence. They should not contain a lot of 
irrelevant matter which was really outside the issues 
involved in the action and indicated in the opinion 
They should be, as far as possible, in chronological 
order. Nothing was more irritating than to find the 
matter in a proof jumbled up so that counsel could 
not tell what date or what incident was being 
referred to. Particular incidents should be kept 
quite separate from one another. With regard to 
interviews and conversations which the witnesses 
were speaking of, it was essential to start quite 
clearly with the date, the time of day, the place, 
what persons were present, and, so far as possible, 
the exact words used where material. 

Before taking the proof the witness should be 
made to understand what exactly was the particular 
issue upon which he was going to be asked to speak. 
The proof ought to be a transcript of what the wit- 
ness himself had expressed in the first person. It 
was very desirable that the original proof taken 
from every witness should be signed by him, par- 
ticularly in cases where there might be some doubt 
as to whether he was wholly friendly and when the 
trial came might be inclined to go back on some- 
thing he had said. He might turn out to be a 
hostile witness, so that the judge might be asked 
to allow him to be so treated and he might be cross- 
examined by the side that called him. 

There remained the compilation of the brief 
from the materials already gathered. For the con- 
venience of counsel, it was desirable not to use 
paper that was at all flimsy, but paper which could 
be turned over and handled. Any small trouble of 
that sort became at times an intolerable burden, 
which might really react unfavorably to the client’s 
interest. It did not matter whether documents were 
typed or written, so long as they were clear and 
distinct and on good paper. There should be ample 
space between the lines for interlineations and 
notes, and there should be good margins. The doc- 
uments should be fastened together strongly. On 
quite a number of occasions he had been in the 
unhappy position of having a bundle of correspond- 
ence which he was using in court come to pieces 
because a miserable little paper fastener had been 
used. 

Proofs and observations should be in one 
bundle, and on brief-sized paper. The pleadings 
should always be a separate bundle, tied up and 
fastened together. He had had many cases where 
he got a statement of claim in one place, defence in 
another, particulars of claim in another. In the 
end it came to the same thing, because counsel put 
them together themselves, but it should be done in 
the first instance by the solicitor. In most cases 
there was a certain amount of correspondence—in 
many, a large amount. That should not be on brief- 
paper, but on ordinary foolscap. It should be in 
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one bundle, or if there were a very large quantity, 
it might have to be in two bundles, but they should 
be in effect one bundle. It should be paged and 
numbered consecutively from beginning to end. 
That had to be done sooner or later, and if it was 
not done in the solicitor’s office counsel had to do 
it himself. Each letter should be on a separate 
sheet of paper. Finally, each letter should be com 
plete. It should have not only the body of the 
letter, but the date and address of the writer, and 
his signature, and everything else. 

One or two things were sometimes forgotten, 
especially where country solicitors were responsible 
for the brief. The documents should include copies 
of counsel’s opinion, particularly the opinion on evi 
dence, and of all material documents. They should 
contain all the affidavits made in the action, of 
course, for the purpose of cross-examination. They 
should contain the notice on both sides to inspect 
and admit documents. They should contain copies 
of the affidavits of documents on both sides. Coun 
sel often found that all or some of these things were 
omitted and had to ask for them. Plans or maps 
should be folded, so as to fit the brief, and not rolled, 
and they should be mounted on linen. Photographs 
should be bound up into a book, or at any rate, put 
in an envelope, and, in any event, it was most essen- 
tial to mark on the back of each or at the side, if 
in a book, something identifying each, and there 
should also be consecutive numbers. Counsel were 
often left to judge what exactly the photographs 
represented. The aspect of a house or the road, and 
so forth, should be sufficiently indicated upon each. 
All the documents or bundles of documents should 
be numbered consecutively. Each should have a 
certain number for the purpose of general reference, 
and particularly reference in court. The documents 
supplied to the judge should be similarly numbered. 
On the first page of the brief there should be a list 
of documents accompanying it, under numbers 
corresponding to the numbers of those documents. 
When the brief was finally completed and the docu- 
ments put together they should be tied up with an 
adequate amount of tape. 

He had left to the end of his remarks a matter 
which most distinguished a really well-prepared 
brief from a second-rate brief. The observations 
might be most useful—on the other hand, they 
might be perfectly worthless. It was not the slight- 
est use if the observations consisted merely of long 
extracts from the pleadings and proofs. To be of 
any use to counsel they must be something very 
different. He would suggest one of two things 
which went to constitute good and valuable observa- 
tions which the solicitor might attach to the brief. 
They should commence with a short statement of 
who the parties were, and with a general indication 
of the issues involved; so that counsel, when he 
read the first dozen or twenty lines, got at once a 
general idea of his.client’s case. Then there should 
be a summary of material facts, in chronological 
order as far as possible, dealing with the material 
facts involved in the action, and dealing with them 
under the heads of separate incidents or matters. In 
well-drawn observations it was very desirable that 
these matters should be dealt with chronologically 
and, in the next place, separately under headings, 
so that counsel could at once see on what pages 
they were to be found. 

The observations should give to counsel any 


information which would not otherwise be obtain: 
for instance, with regard to his own witnesses 
to matters of credit, and so forth, on which tl 


might be liable to be asked questions on cross-exat 


ination. Similarly, information should be gi 
with regard to the witnesses on the other si 
There were many cases in which the solicitor kn 
certain witnesses were to be called on the other si 
and he was acquainted with certain facts w 
would assist counsel to cross-examine them. Final 
the brief should be delivered as early as possil 
and a preliminary consultation should be asked 

at the earliest possible stage. The reason was tl 


counsel would then have a bird’s-eye view of tl 


whole case for the first time. And if a leader w: 


briefed a fresh mind was brought to bear on tl 
If the solicitor had well and truly pe: 


matter. 
formed his part in the transaction, he would ha 
the satisfaction of knowing that although it was 1 
in mortals to command success, he had done m 
than that, he had deserved it. 


Denver Bar Committee’s Legislative Program 
The Denver Bar Association’s Committee on 
\dministration of Criminal Justice in Colorado ! 
recently concluded an exhaustive investigation and ri 
ommended a rather extensive program of legislati 
The proposed bills are as follows: (1) To obviate 1 


‘ 


necessity of arrest or imprisonment of a witness ir 


order to take his deposition in a criminal case; (2) 
Act to enable the courts to review the sufficiency 
extradition papers after the Governor has issued 
warrant; (3) A bill to prevent a mistrial where the 
fendant absconds during the course of his trial; (4) 
bill to prevent the discharge of a defendant after 
has gone to trial, upon the ground that there is irreg 
larity or absence of an arraignment; (5) A public 


fender law similar to that of California, which includes 
civil legal aid work, as well as defence of poor persons 


charged with crime. The committee’s report speaks 


length of the workings of the public defender syste: 


in California, particularly in Los Angeles, and pr 
sents much testimony showing its successful operat 





A Chose in Action 
here is nought in a chose that is quite in repose 
To elicit the slightest attention; 
Neither special design nor its color or line 
Is deserving of casual mention 
But this I can say, in a forcible way, 
And make from the truth no detraction, 
It’s a different case when you come face to fa 
With a chose that is really in action 


There’s a fire in its eye and the sparks start to fl 
And its noises all baffle description ; 

Every movement is wild, of the sort that is styled 
When speaking of fits, a conniption; 

And the fear it evokes in the innocent folks 
Quite borders on utter distraction; 

Yet in what you have read not the half has been sa 
Of a chose that is really in action 


As a man older grows it’s a quieter chusc 
That appeals when he makes his selection ; 
His spirit upsprings at the solider things 
Which leave him more time for reflection 
But the ardor of youth is for combat i’ sooth 
And the risk is a sweet satisfaction ; 
There is nothing can cloy the exuberant joy 
That it finds in a chose that’s in action 
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[V. The Second Problem of Professional Ethics: 


STUDIES IN PROFESSIONAL ETHICS 






The Lawyer's 


Duty to His Client 


By Henry Upson Sims 
Of the Birmingham, Ala., Bar 


NECTION 15 of the American Bar Association’s 
S Code of Ethics says: “The lawyer owes ‘entire 
devotion to tl interest of the client, warm 
in the mainte: e and defense of his rights 
the exertion of his utmost learning and ability,’ 
the end that nothing be taken or be withheld 
1 him, save by the rules of law legally applied” 
“In the judicial forum the client is entitled to 
benefit of any and every remedy and defense 
t is authorized by the law of the land, and he 
expect his lawyer to assert every such remedy 
defense. But is steadfastly to be borne in 
that the gr trust of the lawyer is to be 
med within and not without the bounds of 
aw. 


taken almost verbatim from 
ethics of the Alabama State Bar 
ociation—the oldest Code of legal ethics in 
stence, by the way—which added to the above 
following: “The attorney’s office does not de- 
y man’s accountability to his Creator, or loosen 
duty of obedience to law, and the obligation to 
neighbor,” which latter concept was paraphrased 
our Code by the new clause, “He must obey 
own conscience and not that of his client.” 
By both codes it is evidently meant to impose 
1 the lawyer something more of moral law than 
ntained in mere lex scripta; and in Section 32 
the American Bar Association Code the whole 
tt up by saying, “He advances the 


This section 
older Code of 


ter is summed 
r of his profession and the best interests of 
client (sic) when he renders service or gives 
e tending to impress upon the client and his 
ertaking exact’ compliance with the strictest prin 
s of moral law.’ 
[he Codes of ethics are probably subject to 
ism for not pointing out the limits of the advo- 
s duty more accurately. If “the strictest prin- 
of moral law” referred to in the Code of 
means Austin’s “positive moral rules,” 
he classes as “laws improperly so called,” 


lefines as “laws set or imposed by general 

that is say by the general opinion of 
lass or any society of persons,”* “for example 
bers of a profession or calling,” that is to say, 


iwyers of the entire community or of the 
n—if the Code of Ethics merely imposes upon 
1wyer the duty to conduct himself as the gen- 
opinion of the bar dictates, then his moral 
will go up and down with the tide, about 
he platforms of the democratic or the repub- 
party. 
ut while Austin, in his hair-splitting analysis, 
right in conceiving that standards of morals 
with the social development respectively of 
us sections of society, the Code of Ethics in 


Austin, Turisprudence, Vol. I, p. 126 (1st edition) 
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naming as its standard “the strictest principles of 
moral law,” must mean the standards or principles 
of morality recognized by the class of society most 
highly educated morally and socially, whether 
lawyers, clergymen, scientists, or what not. 

So the lawyers are urged in this summing up 
of the Code, to observe the highest ideals of moral 
law conceived in the community. 

But on the other hand, the client is given by 
section 15 of the Code of Ethics to expect his 
lawyer to urge in his behalf all that the rules of 
positive law and the lex scripta will permit. So 
there is a broad field between the standards of 
morality recognized by the most highly educated 
class of society, and the mere bounds of lex scripta 
and judicial decision in preceding concrete cases. 
And it is in this field that the counsel and advocate 
is enjoined to exercise his own conscience, rather 
than the conscience of his client. 

Let us try first to get a clear conception of 
this field. On the one side are the standards of 
morality fixed by the most highly educated class 
of men and women, which we have assumed to be 
quite definite. On the other side are the rules and 
principles of law as reflected in preceding decisions 
of the Courts and the lex scripta, or statutes. 

The statutes, if modern, are generally drawn 
with care, and so are also generally quite definite. 
But such is not the case with the so-called rules 
and principles of law. The common law, being 
mainly uncodified, is anything but definite. Unless 
a rule or principle is very old, it represents merely 
the basis of reasoning pursued by the court in one 
or more concrete cases, and must be extended or 
developed considerably before it can be identified 
as a rule or principle in any way conclusive upon 
the facts of an undecided case. Not infrequently 
it has already been extended too far for practical 
utility, or even for justice under the standards of 
social morality; and the Court may be properly 
expected to qualify it in a future case, if not even 
to retract it in a new case involving similar facts. 

Is it right or wrong then for the lawyer to 
present a claim or defense which would extend or 
modify or retract a given principle or rule as made 
the basis for a preceding decision? 

Again the lawyer is not the ultimate judge. 
The court, which means the judge or judges, has 
ultimately the duty of deciding whether the rule 
or principle shall be applied to the new concrete 
case. The lawyer’s function ends when he has 
urged the applicability of the rule or principle to 
the case at bar. 

Therefore it is certainly too strong to say that 
the advocate should not ask the judge to consider 
the applicability of a rule or principle unless the 
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lawyer would apply it himself if he were judge. 
The judge may honestly disagree with him; he may 
think the principle entirely applicable when the 
advocate thinks positively that it is not so. 

What then must the lawyer’s conscience 
decide? Should it decide what the judge ought to 
rule in the case? or rather what the judge might 
rule in the case, if he were thoroughly informed 
and had a logical and honest turn of mind? 

We must admit then, that it is exceedingly 
difficult to delimit the field in which the lawyer 
may exercise his conscience, as to the presentation 
of a claim or defense. 

But, again, even conscience has no certain 
significance. Being merely the faculty which he 
relies upon to determine right from wrong, we are 
confronted by the conclusion—true beyond dispute, 
if we recall the arguments of the psychologists— 
that right and wrong are but relative terms, condi- 
tioned by the circumstances of the individual. 
While most conscientious men would deny that an 
actual positive fafsehood is ever right, all would 
admit that concealment is often right, and that mis- 


| 


leading statements may be justifiable and ever 
praiseworthy methods of defense. 

Therefore a claim or defense may be proper! 
presented under some circumstances, when it woul 
be dishonorable in an advocate to allow it to 
made in others. 

What then is a practical solution of tl 
problem? It is entirely a matter of honesty 
purpose and common sense. A lawyer is not pet 
forming his duty to society when he striv 
the court hold in the interest of his client that 
rule has been recognized as law when he the lawyer 
knows it is not law at all. And he should not 
the court to render a decision which he know 
would be clearly unjust to the opposite side or t 
society, especially if the opposite side is weak, 
is not adequately represented before the court. Bu 
on the other hand, a lawyer must not assume that 
he is a law unto himself, and that he can always 
tell what his client’s case deserves. Let him rather 
remember Job’s ironic retort to his conscientious 
tormentors: “No doubt ye are the people, and wis 
dom will die with you. 


1e lawyer’ 


STATE AND LOCAL BAR ASSOCIATION NOTES 


HE Nebraska State Bar Association held its 
twenty-fifth annual meeting at Omaha Decem- 
ber 29th and 30th, 1924, with headquarters at 
the Hotel Fontenelle. The attendance was the 
largest in the history of the Association and 141 
new members were admitted, bringing the total 
membership of the Association above one thousand. 

The Association voted against the submission of 
causes to the Supreme Court on printed abstracts ; ap- 
proved the American Citizenship Committee’s plans for 
increasing interest in and study of the constitution and 
history of the United States; directed the Executive 
Committee to work out and submit to the incoming 
Legislature a plan for an intermediate court of appeal 
or other means of relieving congestion in the docket of 
the Supreme Court of the state ; indorsed bills pending 
in Congress to increase the salaries of the Federal 
Judiciary ; indorsed pending bills to broaden the powers 
of the Supreme Court of the United States with respect 
to rules of procedure in all Federal Courts ; and directed 
the formation of a special committee to work out plans 
for closer cooperation between the State Association 
and the local Bar Associations of the state. 

The program of addresses included the annual 
President’s address by President Fred A. Wright of 
Omaha; “Federal Government by Law?” by Judge 
J. W. Woodrough of the United States District Court 
of Nebraska; “Constitutional Liberty,” by Leslie M. 
Shaw, former Governor of Iowa and Secretary of the 
Treasury ; and “Menaces to the Constitution,” by United 
States Senator James A. Reed of Missouri. 

The Twenty-fifth Annual Banquet, held the eve- 
ning of December 30th, was also unusually well at- 
tended. Judge P. J. Barron of Scottsbluff presided. 
Responses were made by Henry Swift Ives of Chicago, 
C. P. Petersen of Lincoln, John N. Dryden of Kearney 
and Senator James A. Reed of Missouri. 

Officers for 1925 were elected as follows: Presi- 
dent, Paul Jessen of Nebraska City; Vice Presidents, 
Webb Rive, Norfolk, J. C. Quigley, Valentine, B. F 





Butler, Cambridge ; Secretary, Anan Raymond, Omaha 
Treasurer, Virgil J. Haggart; Member of Executive 
Council for 3 years, Clinton Brome, Omaha 

The Bar Association of the District of Columt 
held its annual meeting on Tuesday evening, Januar) 
13, 1925. The election of officers for the ensuing year 
resulted as follows: President, Mr. Daniel W 
O’Donoghue: First Vice-President, Mr. Conrad H 
Syme ; Second Vice-President, Mr. Abner H. Ferguso 
Treasurer, Mr. William W. Millan; Secretary, Mr 
George C. Gertman; Members of Board of Directors 
Mr. Alvin L. Newmyer, Mr. Arthur P. Drury, and Mr 
William A. Leahy. The directors holding over for an 
other year are Mr. C. Clinton James, Mr. Bolitha 
Laws, and Mr. Edwin L. Wilson. 

The association adopted a resolution opposing t 
passage of the pending rent legislation. It also recorded 
its opposition to a number of the present rules of court 
and a committee will be appointed to bring the matter 
to the attention of the court. Mr. Henry E. Davis pre- 
sented a tribute to Mr. William E. Williams, for more 
than forty-four years deputy clerk of the Supreme 
Court of the District, and it was unanimously adopted 

Beverly L. Hodghead was elected president of the 
Bar Association of San Francisco for another term at 
the annual meeting of that organization recently 





at the St. Francis Hotel. Other officers elected were 


Henry E. Monroe, senior vice-president ; F. M. Angel 
lotti, junior vice-president; A. L. Weil, John O’Gara 
J. Ed. McClellan and William M. Simmons, members 
of the board of governors. 

The California Bar Association will hold its 1925 
convention at Lake Tahoe on September 3, 4 and 5, ac- 
cording to a resolution adopted by the executive com 
mittee of the association. 

The Chicago Bar Association, through its Com- 
mittee on Relations of the Press to Judicial Proceedings 
and its Committee on The Judiciary, has taken up 
the general subject of the reporting of trials, and, 
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st concrete sure, will direct its efforts 
t the publication of photographs of court- 
scenes. It is 1 to recommend to the Courts 


ption of at prohibiting absolutely the taking 
photographs i urt. Such a rule would elimi- 
t once one st potent means of engaging 
ntion of the public. Next will come the pro- 
measures to ensure the reporting of court pro- 
es, not as dramatic or bizarre incidents, but as 
4 n triais 
' U how >’ bar Ass n held its 
eeting thoma City Monday and 
: y, December 29 30, 1924. The presence 
{ [r. Ros Dean of Harvard Law 
luring lays, was the outstanding 
e of the m« rhe desire of the lawyers 
dance 1 members of other associa- 
made ext nds uy Mr. Pound's 
t he gra responded in each instance, 
e delight « Dean Pound addressed an 
ence of twelve ndred laymen and lawyers on 
lay evening e spoke to the Bar Association 
lay afternoon and was the principal speaket 
he banquet o1 sday night 
rhe \ssociation was concen 


business of the 
| upon a program to be presented to the Legis- 


re which met adjournment 


1 


week after the 


he Bar Ass 1 meeting. The legislative 
mmendati limited to a few important 
sures. A I the unification of the Bar 
e the genera s recommended by the Con- 
ce of B tion Delegates was unani- 
ly rec This bill has been intro- 
1 in the I ture nd now being 
lere 1 Committee of the Senate 

yk1 rhe a 
[Two Const 1 Amendments were recom- 
1 1é the rtisan election 
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Standing Committees 1924-1925 
Admiralty and Maritime Law 


lirman 
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of the members of the Supreme Court of the State: 
the other providing for the election of a Chief Jus- 
tice who shall, in addition to his judiciai duties, be 
an administrative officer and have supervision and 
direction of the administrative work of all courts 
in the State. 

This Amendment further provides for a meet 
ing of all judges of courts of record at the State 
Capitol yearly for the purpose of considering mat- 
ters pertaining to the judiciary, and means of 
improv.ng the administration of justice. The 
Amendment also provides for the collection and 
compilation and publication of statistics from all 
courts of record. 

The Federal Procedure Bill (Senate 2061) 
pending in Federal Congress which would give the 
Supreme Court power to prescribe rules and forms 
for pleading, practice and procedure in law cases 
in the Federal Court, was endorsed by an appropri- 
ate resolution, and the officers of the Association, 
pursuant to the direction contained in the resolu- 
tion, sent by telegraph copies of. the resolution to 
the State’s Senators. 

A proposal that the Association approve and 
recommend the passage of the bill in the Federal 
Congress which would limit the right of the Federal 
Judges in commenting upon evidence in jury cases 
was not adopted by the Association. 

Senate Bill No. 3363, now pending in the Fed- 
eral Congress, known as the Reed Bill, increasing 
the salary of the Federal Judiciary was approved 
and recommended by the Association. 

Very interesting reports of the meeting of the 
American Bar Association were made, and a com- 
prehensive statement of the purposes, present ac- 
complishments and method of procedure of the 
American Law Institute, was presented to the 
meeting 
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LETTERS OF INTEREST TO THE PROFESSION 


The Child Labor Amendment 

Philadelphia, Penn., Feb. 4.—To the Editor 
The prophecy of Dwight G. McCarty, Esq., of 
Emmetsburg, Iowa, on page 42 of the JouRNAL for 
January, 1925, have failed of fulfillment 
within nine months of its utterance. He says: 
“There is reason to believe that this Child 
Labor Amendment will be ratified in spite of organ 
ized opposition from selfish interests and in spite of 
the resistance of conservative people who fear the 
power is too great.” 

Up to yesterday, fourteen States had refused to 
ratify. Yesterday the Connecticut State Senate, 
by a vote of 33 to 1, refused to ratify. The Nevada 
Assembly also voted against ratification. Thus fat 
the States stand 16 to 4 against ratification. 

The “selfish interests” include the Law Asso 
ciation of Philadelphia by a vote of 6 to 1 against 
the Amendment, the Daughters of the American 
Revolution, the Women’s Republican Club of Phila 
delphia, the Civic Club and New Century Club of 
Philadelphia, The Mothers in Council, and nu 
merous other women’s organizations who do not 
see eye to eye with Mr. McCarty. 

Those who have opposed the Amendment be 
lieve that it involves a dangerous and revolutionary 
departure from the principles of the Constitution 
and an unwise I 


seems to 


every 


and vicious deprivation of statehood 
home-rule and local self-government. The general 
observations on contained in Mr. Mc- 
Carty’s article are justified by the 
facts. 


subject 


not, | 


1 
tne 


peleve, 


[IRA JEWELL WILLIAMS 


To Insure Unanimous Opinions 
} 


Memphis, Tenn.—To the Editor: I have ob 
served, in the JouRNAL and elsewhere, that 

gentlemen are greatly exercised because the 
preme Court of the United States has a few times 
declared certain Acts of Congress to be repugnant 
to the Constitution wherein as many as four of the 
judges expressed dissent, and the fear that in the 
next 150 years the court will permit this great 
abuse to occur another ten times. Various expe 
dients have been suggested to prevent such a con- 
tingency, but other gentlemen, who have the habit 
of thinking before they speak or write, have care 
fully and logically shown that such expedients 


some 


Su 


subversive of Constituti 
Thus finding the great cause of Refi 
dilemma, I set about to solve the 
desire to set forth my plan, whicl 
successfully eliminate five to fou 
will absolutely prevent dissenting 
gether. It also meets the objections 
raised, inasmuch as it will not even 
to change a line of the Constitutior 

I must admit that my pian is open 
tion that it cannot be put into con 
at once, and will require eight separat Acts of 
I fear that if Congress were to attempt 
to arrive at the ultimate goal at once, Act would 
be declared unconstitutional, and I f fe in say- 
ing that there would not be as mar 
ing judges. 

My plan is for Congress to reduce 
of judges by one each time a mem! 
signs until only one member remain Then no 
matter how difficult the question, ot i 1i0us 
the argument of*counsel, the opini 
will always be unanimous. 

I realize of course that there 
servacive persons so wedded to trad 
always try to obstruct the onward mar 
and Reform. Such persons may argue 
who, in the seductive snare of y 
files a lawsuit ought to be able t 
judgment before the minister oper 
at his funeral, and who will cite 
ties to sustain the proposition tha 
an hereditament, but such argun 
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deaf ears when directed at pers! 
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to the objec 
plete operation 


Congress. 


ein 


“Laconia Dinner” 


It was arranged through us tl 

“Laconia” on its trip to Engl 

the Detroit meeting of the American 
We have investigated the matter and find, 

ssion of the Amer- 

ssible to hold this 


-cre4 bh] nth ar- 
rgeable with at 


the 
dinner at 
Association 
on account of the shortness of the s¢ 
ican Bar Association, it will be imp 
dinner and as we are personally cha 
ranging for it we hereby give this 
fully understood 
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